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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
FOURTH JUDICIAL DISTRICT AT FAIRBANKS

CONSOLIDATED CASE NO.:
In Re 2011 Redistricting Cases. ) 4FA-11-2209-CI
) AFA-11-2213 CI
) 1JU-11-782 CI
) AFA-13-2435 CI

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
DEFENDANT ALASKA REDISTRICTING BOARD’S MOTION FOR
SUMMARY JUDGMENT RE: RILEY PLAINTIFFS’ CLAIM
HOUSE DISTRICTS 1 THROUGH 5 HAVE UNNECESSARILY
HIGHER DEVIATIONS FROM THE IDEAL DISTRICT

L.
INTRODUCTION

Plaintiffs Riley and Dearborn (“Riley Plaintiffs”) claim the Alaska Redistricting
Board’s (“Board”) 2013 Proclamation Plan fails to comply with Article VI, section 8 of
the Alaska Constitution because House Districts 1 through 5 allegedly contain
“unnecessarily higher deviations from the ideal district population and do not contain
populations as near as practicable to the quotient obtained by dividing the population of

the state by forty.”t All of the districts within the Fairbanks North Star Borough

! First Amended Renewed Application to Correct Errors in Alaska State Legislative Redistricting Plan
After Remand at 16 (“Riley Plaintiffs’ Renewed Application”). The Riley Plaintiffs incorrectly cite to
Article VI, section 8 of the Alaska Constitution, which pertains to the creation of the redistricting board
and how each member is appointed. See Alaska Const. art. VI, § 8. Section 8 has nothing to do with
the House and Senate district boundary requirements. Article VI, section 6, on the other hand, requires
House districts “be conformed of contiguous and compact territory containing as nearly as practicable a
relatively integrated socio-economic area” and “contain a population as near as practicable to the
quotient obtained by dividing the population of the state by forty.” Alaska Const. art. VI, § 6. The
Board will presume for the sake of argument that the Riley Plaintiffs intended to cite to Article VI,
section 6 despite their failure to correct the citation in their First Amended Renewed Application. As
established herein, the Board’s 2013 Proclamation Plan complies in all respects with the requirements of
Article V1, section 6.
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(“FNSB”), House Districts 1 through 5, have a deviation of less than one-half of one
percent, with three districts having a deviation of less than one-fifth of one percent from
the ideal district size.2 Each district is less than 100 people either short of, or in excess
of, the ideal district size of 17,755 people.> The overall deviation in these five districts
is 0.92%, less than one percent, while the overall deviation of the 2013 Proclamation
Plan is 4.2%. These are the lowest deviations in redistricting history, even lower than
both the original 2011 Proclamation Plan and the Amended Proclamation Plan. There is
no genuine issue of material fact that House Districts 1 through 5 contain a population
as near as practicable to the ideal district size while simultaneously complying with the
other constitutional requirements of compactness, contiguity, and socio-economic
integration. The Board is entitled to summary judgment.

II.
FACTS

The 2010 Census reported the state of Alaska has 710,231 people.4 Thus, the
ideal House district would contain 17,755 people.5 House District 1 is 29 people short

of an ideal district, with a -0.16% deviation from an ideal district size.® House District 2

2 ARB00017353.
1d.
* ARB00006548.
> Id.

® ARB00017353.

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF DEFENDANT ALASKA REDISTRICTING BOARD’S MOTION
FOR SUMMARY JUDGMENT RE: RILEY PLAINTIFFS’ CLAIM HOUSE DISTRICTS | THROUGH 5 HAVE UNNECESSARILY
HIGHER DEVIATIONS FROM THE IDEAL DISTRICT

In Re 2011 Redistricting Cases, Consolidated Case No. 4FA-11-02209 CI

Page 2 of 10




PATTON BOGGS LLP
601 West Fifth Avenue
Suite 700
Anchorage, AK 99501
Phone: (907) 263-6300
Fax: (907)263-6345

is seventeen people short, with a -0.10% deviation from an ideal district size.” House
District 3 is 82 people short, with a -0.46% deviation from an ideal district size.® House
District 4 has 31 people more than the ideal district size, with a deviation of 0.17%.’
House District 5 has 82 people more than the ideal district size, with a deviation of
0.46%, resulting in an overall deviation in the Fairbanks area of 0.92%."°

III.
LEGAL STANDARD

Rule 56 of the Alaska Rules of Civil Procedure provides that summary judgment
should be granted if there is no genuine dispute as to material facts, and if the moving
party is entitled to judgment as a matter of law.!" The moving party has the burden of
showing that there are no genuine issues of material fact.'

Once the moving party has met this burden, the non-movant “is required, in order
to prevent the entry of summary judgment, to set forth specific facts showing that [he]

could produce admissible evidence reasonably tending to dispute or contradict the

"Id.
8 Id.
°Id.
1d.

I Alaska R. Civ. P. 56; e.g., Reeves v. Alyeska Pipeline Serv. Co., 926 P.2d 1130, 1134 (Alaska 1996);
Zeman v. Lufthansa, 699 P.2d 1274, 1280 (Alaska 1985).

214
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13

movant’s evidence, and thus demonstrate that a material issue of fact exists. Any
allegations of fact by the non-movant must be based on competent, admissible
evidence.”* The non-movant may not rest upon mere allegations or denials, but must
show that there is sufficient evidence supporting the claimed factual dispute to require a
115

fact-finder to resolve the parties’ differing versions of the truth at tria

IV.
ANALYSIS

The cornerstone of redistricting is one person, one vote. To achieve this goal, the
Alaska Constitution requires each House district contain “a population as_near as
practicable to the quotient obtained by dividing the population of the state by forty.”!¢
The overriding objective is “substantial equality of population among the various
districts, so that the vote of any citizen is approximately equal in weight to that of any
other citizen in the state.”"”

The legislature recognized it is impossible to create 40 House districts each with

an exact ideal population, and, accordingly, included the language “as near as

13 §till v. Cunningham, 94 P.3d 1104, 1108 (Alaska 2004) (internal quotation omitted).
14 Alaska R. Civ. P. 56(c), (e); Still, 94 P.3d at 1104, 1108, 1110.

15 Christensen v. NCH Corp., 956 P.2d 468, 474 (Alaska 1998) (citing to Shade v. Anglo Alaska, 901
P.2d 434, 437 (Alaska 1995)).

16 Alaska Const. art. VI, § 6.

17 Kenai Peninsula Borough v. State, 743 P.2d 1352, 1358 (Alaska 1987), quoting Reynolds v. Sims, 377
U.S. 533, 579 (1964).
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practicable.”18 Although Federal law permits a ten percent overall deviation from the
ideal district, the “as near as practicable” language added to the Alaska Constitution in
1998 makes Article VI, section 6, in many cases, stricter than the federal threshold.?®
The Alaska Supreme Court acknowledged, however, that in urban areas in particular,
the population is sufficiently dense and evenly spread to allow minimal population
deviations, especially in light of the newly available technological advances.?

In the 2001 redistricting cases, the Alaska Supreme Court found the overall
deviation of 9.5% in the Anchorage House districts unconstitutional.! The high court
did not, however, reject deviations of up to 5% in the Fairbanks or Kenai Peninsula
districts.2 The Supreme Court agreed with Judge Rindner that these population
deviations in the amended plan did not violate the equal protection requirements of the

Alaska Constitution.2? The highCourt also approved the amended Anchorage districts

18 Alaska Const. art. VI, § 6.

19 I re 2001 Redistricting Cases, 44 P.3d 141, 145-146 (Alaska 2002).
2 Jd.

2,

2 Iy re 2001 Redistricting Cases, 47 P.3d 1089, 1094-1095 (Alaska 2002) (agreeing with Judge
Rindner’s finding that since the Supreme Court did not require the Board to reduce the deviations in
other areas as it did with Anchorage, all the other population deviations of the June 18, 2001 plan were
affirmed). House Districts 7 through 11 in the Fairbanks area had deviations of 4.8%, 4.0%, 5.0%,
2.8%, and 5.0% respectively in the June 18, 2001 plan. See Exhibit A (Proclamation Population
Analysis and House Districts 7 through 11 Maps).

BId
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which brought the deviations all within 1.1% of an ideal district size, with an overall
deviation in the Anchorage area of 1.35%.2+

House District 1 has a deviation of -0.16% from the ideal district of 17,755
people, short only 29 people.> House District 2 is 17 people short, with a -0.10%
deviation from an ideal district size.2s House District 3 has a deviation of -0.46% and is
short 82 people, while House District 4 has 31 people more than the ideal district size,
with a deviation of 0.17%.27 House District 5 has 82 people more than the ideal district
size, with a deviation of 0.46%.2¢ The overall deviation in the Fairbanks area is 0.92%,
less than one percent for five House districts.?

These deviations are far less than those previously upheld by the Alaska Supreme
Court in 2002, and less than the deviations in both the original 2011 Proclamation Plan

and the Amended Proclamation Plan.? The five House districts containing population

* Id. at 1094.

% ARB00017353.
*1d.

7 Id.

2 Id.

?1d.

30 see ARB00006583:; see also ARB00015160.
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from the FNSB in the original 2011 Proclamation Plan (House Districts 1 through 5)
had deviations of 1.40%, 1.51%, 2.03%, 1.96%, and 2.08% respectively.3!

The Riley Plaintiffs did not challenge any of these deviations as being
unnecessarily high or failing to contain a population as near as practicable to the ideal
district size.3? In fact, the plan submitted by counsel for the Riley Plaintiffs on June 21,
2013, the Gazewood & Weiner Plan, had much higher deviations in the Fairbanks
districts than those they now challenge.?> House Districts 6 through 10 in the
Gazewood & Weiner Plan contain population from tﬁe FNSB and have deviations of
2.44%, 0.06%, 0.66%, 1.00%, and 0.93% respectively. Only one is less than one-half of
one percent, while the deviations of all five of the Board’s House districts presently
being challenged by the Riley Plaintiffs are less than one-half of one percent.** The
deviation of the Fairbanks area in the Gazewood & Weiner Plan is 2.38%, while the
Board’s is less than one percent at 0.92%. The overall deviation of the Gazewood &
Weiner Plan is 9.9%, barely under the federal threshold of ten percent, while the overall
deviation of the Board’s 2013 Proclamation Plan is 4.2%, the lowest in redistricting

history.

3 ARB00006583.
32 See ARB00006452-6456.
33 ARB00017295-17304.

3* ARB00017353.
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Plainly, the deviations of House Districts 1 through 5 are, as near as practicable,
equal to an ideal district size. The Board was able to achieve such low deviations while
also creating compact, contiguous, and socio-economically integrated districts. As this
Court noted in its February 3, 2012 opinion, while the Board’s intent to achieve low
deviations is commendable, it must live in harmony with the other constitutional
requirements.3> This Court explained “the Supreme Court’s instruction did not imply
that justification for deviating from the lowest possible deviation would not be
accepted[;] [i]t simply stated that the Board must try to achieve low deviations.”* The
Board has done just that. It has achieved lower deviations than any previous
redistricting plan, including the Riley Plaintiffs’ own proposed plan, and it did so all
while harmonizing with the other constitutional requirements.

V.
CONCLUSION

House Districts 1 through 5 do not contain unnecessarily higher deviations from
the ideal district size. These districts contain “as near as practicable” a population equal
to the ideal district and therefore comply with Article VI, section 6 of the Alaska

Constitution. Accordingly, the Board is entitled to summary judgment on this matter.

3 See Memorandum Decision and Order Re: 2011 Proclamation Plan at 116 (February 3, 2013).

®1d.
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A%
DATED at Anchorage, Alaska this day of September 2013.

PATTON BOGGS LLP
Counsel for Defendant
Alaska Redistricting Board

s Pl (o

Michael D. White
Alaska Bar No. 8611144
Nicole A. Corr
Alaska Bar No. 0805022
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1 Electronic Mail on;
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mwalleri @fairbanksaklaw.com

Jason Gazewood; jason@fairbanksaklaw.com

Joseph N. Levesque;
ioe @levesquelawgroup.com; joe-

wwa@ak.net

Gazewood & Weiner PC
Attorneys for Riley/Dearborn
1008 16™ Ave., Suite 200
Fairbanks, AK 99701

Thomas F. Klinkner; tklinkner @BHB.com
Birch, Horton, Bittner & Cherot

Attorney for Petersburg Plaintiffs

1127 W. 7" Avenue

Anchorage, AK 99501

Jil] Dolan; jdolan@fnsb.us

Attorney for Fairbanks North Star Borough
P.O. Box 71267

Fairbanks, AK 99707

Carol Brown; cbrown@avcp.org
Association of Village Council Presidents
P.O.Box 219, 101 A Main Street

Bethel, AK 99550

Thomas E. Schultz; tschulz235 @gmail.com
Attorney for RIGHTS Coalition

715 Miller Ridge Road

Ketchikan, AK 99901

Supreme Court of the State of Alaska

mmay @appellate.courts.state.ak.us
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By:

Levesque Law Group, LLC
Attorney for Aleutians East Borough
3380 C Street, Suite 202

Anchorage, AK 99503

Natalie A. Landreth; landreth @narf.org
Native American Rights Fund

Attorney for Bristol Bay Native Corporation
801 B Street, Suite 401

Anchorage, AK 99501

Marcia R. Davis; mdavis @calistacorp.com
Attorney for Calista Corporation

301 Calista Court

Anchorage, AK 99518

Scott A. Brandt-Erichsen; scottb @k gbak.us
Ketchikan Gateway Borough

1900 1st Avenue, Suite 215

Ketchikan, AK 99901

Joe McKinnon; jmckinn @gci.net
Attorney for Alaska Democratic Party
1434 Kinnikinnick Street

Anchorage, AK 99508

Anita R. Tardugno, PLS
Legal Secretary
PATTON BOGGS LLP
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Proclamation District Population Analysis

Por Gent
Deviation Per Cent
House | Senate Total from ideal Alaska 18+
District § District § Populatio {15673) Native* Population
4 15031 ) 17.62% 10817
2 14581 o 20.14% 10808

17.98%
12,10%

56.35%
7 2

T

Prepared by Alasks Redisticting Board

* Ataska Native tace defined as people whe identified themselves in the consus 95 2
single race, Alasks Native, or While and Alaska Native, according lo guidefines of U8,
Dopartment of Justics,
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Proclamation House Districts
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Proclamation House Districts
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Proclamation House Districts
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Proclamation House Districts
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