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The court concludes that Proclamation House District 1 is not compact and is not justified
by the VRA. The court finds the non-compactness of Proclamation House District 1 is the result
of the Board’s effort to achieve the lowest deviations possible. It is remanded to the Board to

draw a more compact district that removes the appendage.

E. Proclamation House District 2.

The court previously found that Proclamation House District 2 was not compact. The
Board did not argue that the Proclamation House District 2 was necessary under the VRA. No
evidence was presented on Proclamation House District 2 at trial. The court remands

Proclamation House District 2 to the Board to redraw.

F. Proclamation House District 5.

The plaintiffs contended that Proclamation House District 5 was not compact.'®®

Proclamation House District 5 contains areas of South Van Horn, College, and the Chena Ridge
and Chena Pump areas west of the City of Fairbanks. This is the western edge of Fairbanks,
between Proclamation House District 38 and Proclamation House District 3. Tt also contains the
Tanana Flats which includes what Fairbanks residents refer to as a “bombing range” which is an
unpopulated area the military uses for testing and training. The vast majority of the population

of Proclamation House District 5 is located in the Chena Pump and Chena Ridge areas.'®’

1. Partisan Allegations.

The plaintiffs’ main argument was that the Tanana Flats were used to create contiguity

between Proclamation House Districts 5 and 6 in order to create Proclamation Senate District C

% Proclamation House District 5 was not subject to any pre-trial motions for summary judgment.

**" Trial Testimony of Senator Paskvan, Senator Thomas, and Holm.
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which pairs two Democratic Senators. The plaintiffs contended that if the Tanana Flats were not
part of Proclamation House District 5 or 6, Proclamation House District 5 would only be
contiguous with Proclamation House District 3 or 4, with the necessary implication that
Proclamation House Districts 3 and 4 could not be paired, and Senators Thomas and Paskvan
could not be included in the same senate district.

The Board contended that it chose to combine Proclamation House Districts 5 and 6 to
create Proclamation Senate District C'®® in order to reconnect the excess population of the FNSB

in Proclamation House District 6 with fellow FNSB voters in Proclamation House District 5.

Holm, who drew the Fairbanks Districts, including Proclamation House District 5,
testified that Proclamation Senate District C was desirable in order to unite the farmers in the
Rosie Creek area (southwest of the Chena Pump/Chena Ridge areas) and the Salcha area. The
plaintiffs argued that Holm's testimony about his desire to reunite farmers was not credible
because there was no evidence of a substantial number of farmers in Proclamation Senate
District C. The plaintiffs concluded that there was ample circumstantial evidence that a more
likely reason for the inclusion of the Tanana Flats into Proclamation House District 5 was for
partisan political purposes.

As discussed earlier, the court does not find that this choice was influenced by partisan
affiliation. While Holm was unsure of the numbers of farmers in Proclamation House Districts 5
and 6, the court finds that the ultimate policy goal of uniting the voters of the FNSB in the same

senate district was legitimate.

'* Senate District C contains more than 55% of FNSB voters,
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2. Shape.
The compactness inquiry looks to the shape of a district: “Odd-shaped districts may well

1% While the court would not necessarily

be the natural result of Alaska’s irregular geometry.
classify this shape as odd, any oddity comes from the shape of the Tanana Flats. The Tanana
Flats are unpopulated and are separated from populated areas by water. Since it is an
unpopulated area, it cannot stand on its own and needs to go somewhere. The court notes that
the parties did not argue about any appendages.

Plaintiffs argued that the Tanana Flats forms a vacant corridor connecting the populated
areas of Proclamation House District 5 and House District 6. The court finds that the use of the
Tanana Flats does not constitute the type of corridor Alaska courts have questioned.
“[Clorridors” of land that extend to include a populated area, but not the less-populated land
around it, may run afoul of the compactness requirement.'”® Here the plaintiffs are actually
arguing that the Board should do the opposite and not include the less populated area around the
FNSB. The court notes this is also unlike a situation where a long, slim corridor chugs through
an unpopulated area, but does not incorporate the area around it. Here the Board is incorporating

an unpopulated area of land with the populated area immediately next to it, as it has to go

somewhere.

*** Carpenter v. Hammond, 667 P.2d 1204, 1218 (Alaska, 1983) (Matthews, J., concurring).

' Hickel v. Southeast Conference, 846 P.2d 38, 45-46 (Alaska 1992).
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3. Compared to Other Tests.
The Board contended that Proclamation House District 5 was compact and similar to the

Modified RIGHTS Plan in shape and in regard to the mathematical tests for compactness.'”’ The
Board pointed out that adding the Tanana Flats to the Chena Ridge area actually increased its
mathematical compactness score under the Reock Test. They also argued that the unpopulated

area of the Tanana Flats had to go somewhere.

The other proposed and possible plans also struggle in dealing with the shape of the
Tanana Flats. The plaintiffs’ plans, the Modified RIGHTS Plan and the Demonstration Plan,'*?
had similar shapes and also combine the Tanana Flats with the Chena Ridge area. Some plans
combined the Tanana Flats with areas to the east of it, but the court does not find this
configuration is any more compact than Proclamation House District 5 in the Proclamation Plan.
The court finds that Proclamation House District 5 is as visually compact as the other plans. The

court reminds the parties that the standard is “relative compactness.”

The court concludes that Proclamation House District 5 is compact. However, it notes
that because of the court’s rulings with respect to Proclamation House Districts 1, 2, and 38,
Proclamation House District 5 may effectively change.

G. Proclamation House District 6.
In the plaintiffs’ trial brief they argued that Proclamation House District 6 was not

**! The court notes that there are various mathematical tests to determine compactness. The court is aware of the
following: Reock, Schwartzberg, Perimeter, Ehrenberg, Population Polygon, and Population Circle. Plaintiffs
argued that the Reock Test was the best test for Alaska because it compares districts to circles and — quoting the
Alaska Supreme Court - “The most compact shape is a circle.” The Board argues that the appropriate test in Alaska
is a visual one and points out that there are problems in using the eight compactness tests. This court ruled that it
would consider the tests to the extent they were helpful. Appendix A, No. 3, No. 4.

"2 Modified RIGHTS Plan House District 8 is the most comparative district in the plaintiffs’ plans,
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compact, contiguous, or socio-economically integrated. While the court ultimately deemed these
to be new claims not properly raised in the complaint, the court allowed the plaintiffs to present
evidence on these issues at trial. However, the plaintiffs ultimately did not do so. The court

therefore finds the plaintiffs fail to meet their burden on those issues.

H. Proclamation House Districts 37 and 38.
The Board argued that the next two districts at issue were required by the VRA.

1._Difficulty in Complying with the VRA.
The Board has cited the following reasons that made the VRA difficult to comply with:

the underpopulation of benchmark Native districts (out-migration); lack of Native population

concentrations adjacent to the Benchmark Native districts; and inability to create minority
districts in urban areas.'®*

2. House District 37.
The court turns to Proclamation House District 37 for analysis. Proclamation House

District 37 includes Bethel, the Kuskokwim Delta, Nunivak Island, Saint Matthew Island, the

Pribilof Islands, and all the western Aleutian Islands.

The court has previously ruled that Proclamation House District 37 is not compact194 or

. 9
contiguous. 193

' Out-migration of Alaska Natives from rural to urban areas, as well as the relatively slower growth rate in rural
Alaska, had a profound effect on the 2011 redistricting process. This dramatic population shift left a vast majority of
the Alaska Native Benchmark districts drastically underpopulated. ARB 6024-6025; ARB 13351; ARB 13358 at
n.22. In order to meet the one-person, one-vote requirement, thousands of people needed to be added to the rural
Alaska Native districts. ARB 6544; ARB 6639-ARB 6665; ARB 13351. This fact, coupled with the fact there were
no groups of urban Alaska Native populations adjacent to these rural districts, forced the Board to think outside the
box. ARB 6024,

194 Appendix A, No. 4.
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a. Split of the Chain.
These orders were based in part on the split of the Aleutian Chain.'”® The Alaska

Supreme Court in Hickel v. Southeast Conference held sua sponte that a split of the Aleutian
Islands was a per se violation of the Alaska Constitution’s contiguity requirement.'”” The
Alaska Supreme Court did, however, include the caveat “unless the severance of the Western
Aleutians from the Eastern Aleutians is mandated by federal law....”"”® The court also based this
decision on the fact that Proclamation House District 37 is not contiguous because of hundreds
of miles of open water. The burden, then, is on the Board to show that these violations to the

Alaska Constitution were necessary under the VRA.

b. More Native VAP than Necessary.
Proclamation House District 37 is an effective district. It contains 46.63% Native VAP.

Proclamation House District 37 is also part of Proclamation Senate District S. Proclamation
Senate District S is an effective senate district and also includes Proclamation House District 38,

an effective house district with a Native VAP of 46.36%.

There has been testimony that these numbers are higher than required to create effective

districts in this area. The average Native VAP required in order to make a house district

' Appendix A, No. 5.

% The brief of the Aleutians East Borough is helpful in explaining the problems that occur when the chain is split,
“The Aleutians Islands and the Borough have always been together in the same House District and Senate District.
The territory is comprised of the same people with similar history, interests and concerns.” “The Borough is
primarily concerned with the Board’s decision to fracture the Borough’s municipal boundaries by splitting the City
of Akutan from the rest of the Borough...” “The result of the Board’s action further divides the Borough into two
separate Senate Districts, with the majority of the Borough in Senate District 36-R, while Akutan is in Senate
District 37-S. Briefp 1-2.

7 Hickel v. Southeast Conference, 846 P.2d 38, 54 (Alaska1992).

1% 1d. at 59.
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effective is about 42%. Proclamation House District 37 is over the average percentage required
by 4%. To compare, the Hickel court found that an extra 2% Native VAP meant that the
configuration of a district was not necessary under the VRA and could not overcome the
violations of the Alaska Constitution in the areas of socio-economic integration and

compactness. 199

The VRA experts also found that voting was not polarized in the Aleutian Chain. This
means that a connected Aleutian Chain District can actually be effective at a much lower Native
VAP percentage. While experts are not sure how low the numbers can go to still be effective,
experts estimated that it was possible to go as low as 35%. Proclamation House District 36,
which includes the remaining Aleutian Islands and is next to Proclamation House District 37,
contains 71.45% Native VAP. Proclamation House District 37 is paired with Proclamation

House District 35 in order to create an effective senate district.

It is possible to have a non-retrogressive plan that does not split the Aleutian Chain. The
Board came up with two plans that met the benchmark and kept the chain together, the PAME
and the TB Plan. The Board was not the first to split the Aleutian Chain but rather got the idea

from other private groups.

c. Pairing of Minority Incumbents.

While the Board was trying to create effective districts, it was also concerned about
minority comment and the pairing of minority incumbents. While the pairing of minority

incumbents is not specifically listed as a factor that DOJ considers, the Board insisted that it falls

"% Hickel v. Southeast Conference, 846 P.2d 38, 51-52 (Alaska 1992).
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under the umbrella of “other factors.” This court and other courts in Alaska have ruled that
minority incumbent pairing is a factor that DOJ considers.?”’ The Board also noted that the only
question they were asked by the DOJ at the preclearance meeting was how the Native

incumbents were treated.>”!

Not only did the Board have problems in creating effective districts, they also had
problems doing this in a manner that did not pair minority incumbents. The Board noted that
they had to pair Native Senator Kookesh with Senator Stedman due to the si gnificant population

202 Nor was it possible to create an Alaska Native “effective” or

loss in Southeast Alaska.
“influence” senate district in Southeast Alaska. As a result of these various demographic
changes and legal requirements, pairing Senator Kookesh with the incumbent Senator Stedman

from Sitka was unfortunately unavoidable. The Board’s conclusion was borne out by the fact

that no viable third party plan presented to the Board was able to avoid pairing Senator Kookesh.

Not pairing Native Representative Thomas was also an issue for the Board. The Board
chose to draw Native Influence Proclamation House District 34 in Southeast in a way that would

not pair Representative Thomas. While this affected all of Southeast and there was a

** “In evaluating a reapportionment plan for preclearance, the Justice Department might view the treatment of
minority incumbents as part of the totality of the circumstances. For example, the Department of Justice might view
as suspect a pattern of pairing minority incumbents in districts with other incumbents.” Hickel v. Southeast
Conference, 846 P.2d 38, 67 (Alaska 1992) (Appendix E, Judge Weeks’ 18 June 1992 Order nt.16). “...[Tlhe
Department of Justice considers other factors that are relevant to whether the plan will have a retrogressive effect on
minority voting sirength, including whether minority incumbents were paired against each other or paired against
non-Native incumbents, whether the percentage of minority voters in an effective Native District has declined
significantly, whether minorities favor or disapprove of the plan, and whether minorities had inadequate opportunity
to participate in development and comment on the plan.” Judge Rindner’s 1 February 2002 Order. Also see
Appendix A, No. 3.

! Affidavit of Torgerson; Affidavit of Greene; and Affidavit of Bickford.

92 Southeast population loss was roughly equal to one house district and half a senate district, making it impossible
to recreate Benchmark Senate District C, which is currently represented by Alaska Native Senator Kookesh.
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compactness challenge to Proclamation House District 32 in Southeast, this court ultimately

concluded that it was “compact enough.”?**

Yet, it was the decision to not pair Native Senator Lyman Hoffman that had the largest
impact on the redistricting process. The Board described Senator Hoffman, the co-chair of
Senate Finance, as the most influential and powerful Native incumbent. There was considerable
testimony and argument that while the Native districts could be drawn differently, many of these
options would pair Senator Hoffman with another senator. The two Board plans that kept the

Aleutians together, the TB plan®** and the PAME plan,”® paired Senator Hoffman,

The fundamental issue is this: faced with the necessity of complying with Section 5
preclearance of the Proclamation Plan, did the choice made by the Board harmonize with the

Alaska Constitution? The Board, like our ancient Melian friends, was faced with choices within

203 Appendix A, No. 4.

** The Board describes the TB Plan: The TB plan took the unique approach of changing the historical make up of
District 40 (even though it was only -1.35% from the ideal district size) by dividing the North Siope Borough and
the Arctic Northwest Borough into separate districts and picking up population from more urban areas in and around
Fairbanks and along the southeast border of the state. Although Handley advised the TB Plan may not be
retrogressive by the numbers, this plan had a number of other potential problems including the pairing of Alaska
Native incumbents. The proposed plan also received overwhelming criticism from Alaska Native groups who felt
that due to low voter registration and turn out on the North Slope, the new proposed North Slope District would very
likely not provide Alaska Natives with the ability to elect their preferred candidate of choice. Board members and
staff testified that if the Board had adopted the TB Plan, Alaska Native groups and leaders would have objected to
the DOJ, thereby seriously jeopardizing Alaska’s chances for preclearance.

%% The Board describes the PAME Plan as follows: A second Alaska Native district plan known as the PAME
Bethel/Kodiak plan was created by Board members McConnochie and Greene with input from staff and other Board
members, and was adopted unanimously in concept by the Board. Handley reviewed this plan and advised that it
met the numbers and therefore was likely not retrogressive. This plan, however, included a senate district which
combined Kodiak with Bethel, thereby pairing one of the most powerful Alaska Native incumbent members of the
Senate, Lyman Hoffman, with the current Senate president, Gary Stephens. Alaska Native groups in both the Bethel
and Kodiak areas, severely criticized this pairing. The Calista Corporation in particular notified the Board of its
serious objections to this pairing and even suggested the Board split the Aleutians if necessary to prevent it. Board
member Greene was also very uncomfortable with this pairing. As with the TB Plan, the Board was concerned that
such objections by Alaska Native groups would have seriously jeopardized its ability to obtain preclearance from the
DOJ.
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necessity. This court does not impute its own choice of plans, but rather determines whether the
choice within necessity is in harmony with the Alaska Constitution. In this case the court

concludes the choice was not in harmony with the Alaska Constitution.

The fact that DOJ looks at or considers a factor does not mean it is reasonable to let this
factor alone control the outcome. Torgerson, Holm, and Bickford all testified that they received
comments from the Native community, specifically the Calista Corporation, objecting to the
pairing of Senator Hoffman. There was testimony that they were concerned these groups would
object to DOJ and the plan would not pass scrutiny. While the court finds their beliefs to be
credible, it also finds them too speculative to meet the standard of necessary. The finding is

supported by the following factors:

First, Handley discussed at a Board meeting that a pattern of drawing Native incumbents
out of their seats would not look good.**® The court does not believe that DOJ would consider
the pairing of two out of the seven Native incumbents to be a pattern, especially if the Board
explained that it was necessary in order to meet the benchmark and comply with the Alaska

Constitution.
Second, Native Senator Kookesh was paired and the plan still passed DOJ preclearance.

Third, the court notes that DOJ did receive objection from a Native group to the

207

Proclamation Plan and the plan still passed preclearance.”’ Handley also testified about another

plan in the lower 48 that had objection from Native groups and still passed preclearance.

2% ARB 6545.
*97 Exhibit 15 is the Aleut Corporation’s letter objecting to preclearance of the Proclamation Plan.
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Ultimately the Board is asking the court to approve the split of the Aleutian Chain so that
Native Senator Hoffman will not be paired because DOJ might not pre-clear the plan. The court
does not find that this option was necessary under the VRA but rather is speculative. There will
always be groups that are unhappy and they all have the option of objecting to DOJ. The Board

cannot base the plan on fear of speculative consequences.

More importantly, if the Board were to interpret the definition of “necessary” to include
this type of speculation, a future Board could use the VRA justification for invalid purposes such
as gerrymandering or promoting partisan interests. While the court concludes those invalid
purposes were not at play here, it is also important to strictly interpret the word “necessary” in
order not to needlessly minimize the Alaska Constitution which is also meant to prevent

gerrymandering,

The court also finds that it cannot rule the configuration of Proclamation House District
37 is necessary under the VRA and in harmony with the Alaska Constitution when all five of the
effective house districts have more Native VAP than necessary. Clearly there are other options
in creating Native Districts. Proclamation House Districts 40, 39, 38, 37, and 36 have more
Native VAP than needed to be effective. Proclamation House District 40 has 62.09% Native
VAP and only needs 42% to be effective.””® Proclamation House District 39 has 67.09% Native

VAP but only needs between 42-50% Native VAP to be effective.’”” Proclamation House

% Trial Testimony of Arrington. Handley agreed that it might be possible that the North Slope district may be
effective at less than 42% because of the low voter registration of non-Native North Slope workers at Prudhoe Bay.

% Trial Testimony of Arrington.
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District 38 has 46.36% Native VAP but only needs 42% to be effective.’’® Proclamation House
District 37 has 46.63% Native VAP but only needs 42% to be effective.!’ Proclamation House

District 36 has 71.45% Native VAP but only needs 35% to be effective.?'?

For all of the reasons stated above the court finds Proclamation House District 37 is not
in harmony with the Alaska Constitution and must be remanded back to the Board to reunite the

Aleutian Chain.

3. Proclamation House District 38.

Proclamation House District 38 includes the Ester/Goldstream suburban area of the
FNSB, the Denali Borough, the Iditarod Area REAA and the Wade Hampton Census Area.?"

Ester/Goldstream is composed of predominately English speaking non-Native population,
who historically vote Democratic.?"*

The Denali Borough contains a number of communities along the Parks Highway
composed of predominately English speaking non-Native population, who have historically
voted Republican.’® It has a population of 1,826.>'® The Iditarod Area REAA contains a

number of communities composed of predominately Alaska Native people that were in

0 Trjal Testimony of Arrington.

*'" Trial testimony of Arrington.
*2 Trial Testimony of Arrington,

213 Exhibit J41 ; ARB 6046. The court is aware that the Native VAP in Proclamation House District 36 is higher than
required in order to create effective Proclamation Senate District R.

24 Trial Testimony of Senator Thomas and Hardenbrook.
215 Tria Testimony of Senator Thomas and Hardenbrook.

216 Exhibit J47.
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Benchmark House District 6.2 The Wade Hampton area contains a number of communities
composed of predominately Alaska Native people that were in Benchmark House District 39.2!8
While Alaska Natives generally vote Democratic, there are a couple of precincts in the Native
areas of Proclamation House District 38 that historically have more substantial Republican
vote.”"?

The Board does not dispute Proclamation House District 38 is not relatively socio-
economically integrated, and this court granted partial summary judgment on that issue based on

the Board’s admission.”?® The Board asserts these violations of the Alaska Constitution were

necessary in order to comply with the VRA and thus had the burden of proof on that point.

a. Combining Urban Population with Rural Population.
Board members, staff, and plaintiffs all agreed the Board had to add urban population to a

rural Alaska Native district in order to meet the one person/one vote standard and avoid
retrogression. It was not a matter of whether excess population needed to be added to rural
Native districts but only a matter of where to access this excess urban population. This is the
first time in Alaska redistricting history that a Board combined non-Alaska Native populations
with at least one rural Alaska Native district.”?' Every private party plan submitted to the Board

contained at least one district that combined urban population with rural population in an Alaska

V7 Tria] Testimony of Bickford and Lawson.

218 ARB 13486; Trial Testimony of Taylor Bickford and Leonard Lawson.
*'” Exhibit J58 (Arrington Depo), at 92.
220

Appendix A, No. 2.

22! ARB 6024-25; ARB 13358 at n.22.
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Native district.”> Even the two Demonstration Plans, Modified RIGHTS Plans I and II, drawn
by the plaintiffs three and over six months after the Board adopted its Proclamation Plan,
combined urban and rural populations. Those plans simply took urban populations from other

areas of the state rather than Fairbanks.

b. The Choice of Fairbanks.
The Board ultimately chose to take excess population from the Fairbanks area. The

Board articulated that they chose to take population from the Ester/Goldstream area for the
following reasons: the FNSB had excess population in the amount of 8,700 people;** there are
historical, economic, cultural, and social ties between Fairbanks and rural Native Alaska;224

Fairbanks’ geographic location, and historical Democratic voting patterns.?

The plaintiffs pointed out that it was possible to choose another urban area from which to
take population. The court finds that the Board’s choice was reasonable for the reasons cited by
the Board. Every proposed redistricting plan submitted to the Board by private parties
recognized this fact, as all of them had at least one house district that combined urban and rural

population. Many plans, like the Board’s, took this population from the Fairbanks area. A

2 ARB 745-64; ARB 3990-4185; ARB 4186-4321; ARB 4410-4543; ARB 5186-5274; ARB 5324-5363,
Examples of such plans were identified as Defendant’s Exhibit E. Several of these plans took population from the
FNSB and added it rural Alaska Native populations.

23 ARB 4156-57.

22 Senators Paskvan and Thomas, as well as Hardenbrook, all testified that Fairbanks serves as a hub for rural
Alaska and has strong historical ties with rural Native Alaska. The court notes on its own that Balto and Leonhard
Seppala did not start from Anchorage in 1925 to deliver serum to Nome. They started from Nenana. Nenana is also
approved by the Alaska Supreme Court as trial venue for a large part of rural Alaska here in question. Nenana is
only fifty miles by road from Fairbanks. Further, Fairbanks is the seat of the Fourth Judicial District which takes in
all this area and more. Anyone would be hard pressed to assert Fairbanks is not a hub for rural Alaska.

225 ARB 4337; ARB 13358 at n.22.
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couple of plans chose other areas of the state. The fact that other areas of the state could be used,
however, does not make the Board’s decision improper or unreasonable. The plaintiffs’
arguments ultimately amounted to a “not in my backyard” protest.

The plaintiffs also argued that the Board did not look hard enough at other options for
places to take urban population. The court finds that the Board looked at other options. The
hardness of the look is compromised by the time-frame, but the court ultimately concludes that
the Board looked “hard enough.”?*

The plaintiffs contended that Handley’s advice to the Board that Alaska Natives generally
vote Democratic, and an effective Native district could be constructed by adding urban/suburban
non-Native population that vote Democratic is not on the record. Members of the Board,
Bickford, and Handley’s testimony supported the concept that this was something Handley told
White and Bickford and they relayed it to the Board. Since the plaintiffs did not assert that there

%7 this point is moot.

were any Open Meetings Act violations,

The Board cited the following reasons to support the rationale that they should add
Democrats to a rural Native district: the Alaska Natives’ political party of choice is the
Democratic Party and Alaska Natives vote overwhelmingly for Democrats; Democrats are more
likely to support an Alaska Native-preferred candidate; and Alaska Native-preferred candidates
arc more likely to be Democrats. Handley also testified at trial that, based on her analysis of

Alaska Natives’ voting patterns undertaken as part of her RBV analysis, Alaska Natives tend to

vote overwhelmingly Democratic. The plaintiffs’ own VRA expert, Arrington, testified that he

* The FNSB argued that the Board should have considered Anchorage because it also had excess population and
should have also considered unavoidable retrogression. FNSB Brief 6-7.

*27 The plaintiffs’ arguments regarding executive session abuse and inappropriate use of Board staff have been

rejected.
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completely agreed with Handley’s analysis and reasoning that when adding urban population to a
rural minority district, “you would want to add Democrats” because adding Democrats
potentially increases the effectiveness of the district.?®® The evidence was undisputed that the
communities of Ester and Goldstream historically vote Democratic. The plaintiffs admitted that
fact in their responses to the Board’s Requests for Admissions.”® Bickford and plaintiffs’
witness Hardenbrook also provided un-rebutted testimony to that effect at trial.

The plaintiffs also argued that if the Board chose Fairbanks to take excess population,
they should have taken it from the military areas. The VRA experts agreed that military voter
turnout was low and therefore adding it to a Native effective district would also be acceptable,
because it would not dilute the Native effective vote. The plaintiffs contended that combining
the military areas with known Republican areas, such as North Pole, actually increased the
Republican civilian vote.

The court finds this is a variation of the “not in my backyard argument” and is a “not in
my political party argument.” Since Eielson and Ester/Goldstream were both reasonable choices
to add to an effective Native district, this was ultimately a discretionary decision for the Board.
The court does not take issue with that decision.

The court finds that the Board acted reasonably when it selected Fairbanks, and
specifically Ester/Goldstream, as an area from which to take excess population. However, the
court finds that the configuration of Proclamation House District 38 is not necessary under the
VRA for the same reasons the configuration of Proclamation House District 37 is not necessary

under the VRA. As stated earlier, the court cannot conclude this configuration of Native districts

*% Exhibit J58 (Arrington Depo. at 103:12-104:5; 90:2-5, 19-22; 92:15-16; 99:7-12).
** Exhibit J48, p 25-26.
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is in harmony with the Alaska Constitution when all of them have more Native VAP than
necessary. The court also finds that Proclamation House District 38 is not necessary because it
was obviously influenced by the decision to not pair Senator Hoffman, which the court already
has discussed is too speculative. For all of the reasons stated above the court finds Proclamation
House District 38 is not in harmony with the Alaska Constitution and must be remanded back to

the Board.

In Re 2011 Redistricting Cases, 4FA-11-02209 CI Page 133 of 136



04:41:04p.m.  02-03-2012 44./46
o7z P AKFAX  Feb 08,2012 16:44

VIII. Conclusion.

Based on the foregoing facts and authorities, the court rules as follows:

1. The Board did not violate the plaintiffs’ constitutional guarantees of equal
protection under either the state or federal constitutions nor did it violate the equal protection

rights of the citizens of the FNSB or the City of Fairbanks.

2. The Proclamation Plan does not unreasonably take excess population from the
Fairbanks area if required by the necessity of compliance with the VRA and the choice is in

harmony with the Alaska Constitution.
3. The Proclamation Plan is not based upon impermissible partisan intent.

4, Proclamation House District 5 does not violate the Alaska Constitutional

requirement of compactness.

5. Proclamation House District 2 is not compact under the Alaska Constitution and
no VRA justification has been offered in support of deviating from that constitutional
requirement. Therefore the matter is REMANDED to the Board to draw Proclamation House

District 2 consistent with the Alaska Constitution.?°

6. Proclamation House District 1 violates the Alaska Constitutional requirement of
compactness, and the contention that the subject finger was necessary in order to minimize urban

deviation is not in harmony with either the Alaska Constitution or the prevailing case law.

% The court does not direct the actual numbering protocol the Board may choose to use for districts in any new
plan.
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Therefore the matter is REMANDED to the Board to draw Proclamation House District 1 in

harmony with the Alaska Constitution.

7. Proclamation House District 37 violates the Alaska Constitutional requirements of
compactness and contiguity. The contention that it was necessary to split the Aleutian Chain in
order to create an effective Native district and not pair Senator Hoffman is not in harmony with
the Alaska Constitution, in light of the excess Native population in other effective districts and
the speculative assertion that such pairing would have caused DOJ not to give preclearance to the
plan. Therefore the matter is REMANDED to the Board to draw Proclamation House District 37

in harmony with the Alaska Constitution.

8. Proclamation House District 38 violates the Alaska Constitutional requirement of
socio-economic integration. The Board’s contention that this district needed to reach from the
Bering Sea to Fairbanks in order to take excess Democratic population from Fairbanks is not in
harmony with the Alaska Constitution, in light of excess Native population in other effective
districts and the speculative nature of pairing concerns for Senator Hoffman. Therefore the
matter is REMANDED to the Board to draw Proclamation House District 38 in harmony with

the Alaska Constitution.

9. The court’s prior decision on Proclamation House District 32 is not disturbed by
this order. However the Board should be cognizant in preparing any new plan or plans pending a
final decision from the Alaska Supreme Court that this court’s view that Proclamation House
District 34 is an influence district is based upon Handley’s testimony that the 2006 amendments

to the VRA and the February 2011 regulations do not preclude an influence district. The
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procedural posture in review of this district is awkward because the City of Petersburg did not
appeal the court’s ruling. The Alaska Supreme Court may sua sponte consider this district for
review of the entire Proclamation Plan and may well reach a different conclusion. In that case,
the Board may have to revisit the difficult challenges presented by a geographic area that has lost
30,000 to 35,000 people, as well as whether one of the required effective districts could be drawn

in Southeast.

10.  The order remanding the matter to the Board is STAYED pending further

direction from the Alaska Supreme Court.

11. All motions for attorney fees and costs are STAYED pending a final decision
from the Alaska Supreme Court. The parties will have 15 days from the date of the distribution

of the final decision of the Alaska Supreme Court to submit such motions.

DATED at Fairbanks, Alaska, this 3 o

Michael P. McConahy\K

~N

Superior Court Judge
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Appendix A
. 22 September 2011 Order on Motion to Dismiss for Lack of Standing (Denied)

10 October 2011 Order Granting the Riley Plaintiff’s Motion for Summary
Judgment in Part

12 December 2011 Order Denying Petersburg’s Motion for Partial Summary
Judgment on Compactness and Granting the Board’s Cross Motion for Summary
Judgment on Compactness

- 23 December 2011 Order on the Compactness of District 1,2, and 37 (Granted)
- 23 December 2011 Order on the Contiguity of House District 37 (Granted)

. 23 December 2011 Order on the Plaintiffs’ Motion for Partial Summary
Judgment/Law of the Case: Benchmark Standard (Denied)

. 23 December 2011 Order on the Plaintiffs’ Motion for Summary Judgment:
Invalidity of House District 38 (Denied)

. 23 December 2011 Order on the Plaintiffs’ Motion for Summary Judgment:
Invalid Process (Denied)

- 23 December 2011 Order Regarding the Law of the Case and the Splitting of the
Excess Population of the Fairbanks North Star Borough (Granted)



IN'THE SUPERIOR COURT FOR THE STATE OF ALASKA
FOURTH JUDICIAL DISTRICT AT FAIRBANKS

IN'RE: 2011 REDISTRICTING CASES: )

)
)

Case No. 4FA-11-2209C1
Order on Motion to Dismiss for Lack of Standing

The Board moves to dismiss the Fairbanks North Star Borough [FNSB] and the
City of Petersburg [Petersburg] Plaintiffs on the grounds that they are not qualified voters
and therefore lack standing. The Plaintiffs oppose the motion.

I. The Precedence Afforded Voting in Our Society

The evolution of the governance of human affairs has proceeded apace from the
ancient Greeks to modern times. The advent of a stable agricultural system allowed a
taxation base that sustained an ordered society under the Romans, particularly during the
time of the Antonine Dynasty from 138 A.D. to 193 A.D. as documented by Gibbon.'
This evolution reached its apotheosis in America in 1776 whereby citizens created a new
nation, as aptly described several score years later, as “a government of the people, by the
people, for the people. . .

The defining principles of this democracy were ultimately incorporated into the
U. S. Constitution.” It addressed fundamental issues regarding the relationship of a
citizen to his government. The most fundamental elements of citizen participation in
government are the right to vote and the right to serve on a jury.  John Adams, a

founding father and second president of the United States, viewed these twin rights as the

" Edward Gibbon, Decline and Fall of the Roman Empire, published in six volumes between 1776 and
1788.

: Gettysburg -Address, 1863,

* Adopted 1787.



animating source of the body politic. In his third “Clarendon” letter, which appeared in

the Bosloﬁ Ga!’dtt in the midst of the Stamp Act crisis.* Adams wrote,
“thus, it seems to appear, that two branches of popular power, voting for members
of the house of commons, and trials by juries, the one in the legislative and the
other in the executive part of the constitution, are as essential and fundamental to
the great end of it, the preservation of the subject’s liberty, to preserve the balance
and mixture of the government, and to prevent ifs running into an oligarchy or
aristocracy, as the lords and commons are to prevent its becoming an absolute
monarchy. These two popular powers, therefore, are the heart and lungs, the
mainspring and the center wheel, and without them the body must die, the watch
must run down, the government must become arbitrary, and this our law books
have settled to be the death of the laws and constitution. In these two powers

consist wholly the liberty and security of the people.” [Emphasis added].

Alaska benefited from the bright minds of practical citizens in creating its own
constitution,” a constitution that was chaired by a grocer from Valdez® and produced one
of the touchstone documents of governance found in any constitution. Alaska stands at
the forefront of individual rights by placing its Declaration of Rights’ first in the

document.

s http:/’/www.cummunwealthbooks.orgK’John-Adams.htmI

* Ratified in 1956; effective upon statehood on 1.03.59.

® The names of Egan, Bartlett, Doogan, and Coghill may not come as well to the tongue of non-Alaskans as
Washington, Franklin, Jefferson, and Adams. but their work is the basis for the scrutiny that brings us
together in this action.

7 Article 1.
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The instant action brings together the executive, legislative, and judicial branches
of government in an earnest endeavor to determine whether the redistricting plan
proposed by the Board meets the vital, organic needs of citizens to vote under terms and
conditions of the U.S Constitution, complies with the Alaska Constitutional requirements
under Article 6. and otherwise is consistent with the Federal Voting Rights Act. The
mechanism for review of a proposed redistricting plan requires an expedited procedure,
consistent with due process, designed to resolve any differences within a time frame that
preserves voting rights but does not delay elections. A trial on the merits is scheduled to
commence the week of 9 January 2011.

The instant motion is not focused on the merits of the redistricting plan, but rather
on the issue of whether the two municipal plaintiffs have standing under either Article 6
of the Alaska Constitution or otherwise have standing under generally accepted principles
of Alaska case law. Judge Rindner found at the trial level in the 2001 case that
municipalities could prosecute redistricting claims. The Board contends Judge Rindner’s
finding is neither binding nor correct.

Form will not displace substance on such a fundamental issue as voting rights.
Both FNSB and Petersburg have made cogent arguments why they have standing to
prosecute this action. For the reasons noted below, the court finds Judge Rindner’s
conclusion is correct and therefore the Board’s motion to dismiss the municipalities for
lack of standing is DENIED.

I1. Procedural Redistricting Litisation Context

This matter originated as three separate cases: the case filed by the Riley plaintiffs

in Fairbanks [4FA-11-2209 CI]. the case filed by the Petersburg Plaintiffs in Juneau

In Re: 2011 Redistricting Cases: 3
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[1JU-11-00782CIJ, and the case filed by the Fairbanks North Star Borough in Fairbanks
[4FA-11-2213]. The Riley and Petersburg cases were consolidated on 22 July 2011. A
scheduling conference was held on 22 July 2011, On 26 July 2011 all three cases were
consolidated as 4FA-11-2209C1. The electronic filing of pleadings was established to
accommodate the expedited nature of the case. Status hearings were also held on 5
August 2011, 26 August 2011, and 20 September 2011. The Board filed their answer on
10 August 2011 which listed the Plaintiffs’ lack of standing as an affirmative defense.
The Board filed the current Motion to Dismiss for Lack of Standing on 9 September
2011.
1. Standing

“Standing questions are limited to whether the litigant is a ‘proper party to request
an adjudication of a particular issue....” »* Standing in our state courts is not a
constitutional doctrine; rather, it is a rule of Judicial self-restraint based on the principle
that courts should not resolve abstract questions or issue advisory opinions.” The basic
requirement for standing in Alaska is adversity. "

The concept of standing has been interpreted broadly in Alaska. We have
“departed from a restrictive interpretation of the standing requirement,”"! adopting
instead an approach “favoring increased accessibility to judicial forums.”'? (and cases

. P . 13
cited therein), cert. denied

® Moore v, State, 553 P.2d 8,24 n. 25 (Alaska ,1976) (quoting Flast v. Cohen, 392 U.S. 83, 100-01(1968)).
’1d

4] Id

" Coghill v. Boucher, 511 P.2d 1297, 1303 (Alaska. 1973).

" Moore v. State, 553 P.2d 8, 23 (Alaska 1976); see also State v. Lewis, 559 P.2d 630, 634 n. 7 (Alaska,
1977),

%432 U.S. 901 (1977).
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Under the Alaska Constitution any qualified voter may apply to the superior
court to compel the Redistricting Board, by mandamus or otherwise, to perform its duties
under this article or to correct any error in redistricting."* Herein, as noted by the Board,

lays the rub.

There are also traditional tests to qualify for standing. Under the interest-injury
approach, a plaintiff must have an interest adversely affected by the conduct complained
of. Such an interest may be economic, ' or it may be intangible, such as an aesthetic or
environmental interest.'® The degree of injury to the interest need not be great: ** “[tThe
basic idea ... is that an identifiable trifle is enough for standing to fight out a question of

principle; the trifle is the basis for standing and the principle supplies the motivation.® '’

Under the citizen-taxpayer approach the party must be a citizen or a taxpayer and
raise an issue of public significance.'®

Under the association standing approach, an association has standing to bring suit
on behalf of its members when: ( 1) its members would otherwise have standing to sue in
their own right; (2) the interests it seeks to protect are germane to the organization's
purpose; and (3) neither the claim asserted nor the relief requested requires the

participation of individual members in the lawsuit,"°

The Board argues that a qualified voter must be a citizen, not a government entity.

The Board cites minutes from the Alaska C onstitutional Convention and House Judiciary

Alcx:,ka Const. Art 6 Sec. 11

’ Moore v, Stdlc 553 P.2d 8, 74 (Alaska, 1976); Wagstaff v. Superior Court. Family Court Division, 535
P 2d 1220, 1225 (Alaska, 1975).

Stqt_q/\ngm 559 P.2d 630, 635 (Alaska, 1977).

" Wagstaff v. Superior Court, Family Court Division, 535 P.2d 1220, 1225 & n. 7 (Alaska, 1975). (quoting
Davis, Sranding: Taxpayers and Others, 35 U.Chi.l Rev. 601,613 (1968)).
* Trustees for Alaska v, State 736 P.2d 324, 329-330 (Ataska, 19877,

" Alaskans f for a Common Language. Inc. v. Kritz. 3 P.3d 906, 915 (Alaska, 2000).
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Committee which refer to a qualified voter as a citizen. The Board also cites
Pennsylvania case law, as Pennsylvania only allows individual voters to bring
reapportionment challenges: “It is the right to vote and the right to have one’s vote
counted which is the subject of reapportionment challenges™, citing the U.S. Supreme
Court, “the right to vote is personal and the rights sought to be vindicated in a suit
challenging an apportionment scheme are personal and individual.®'  The Board
additionally argues that the government entities do not meet traditional standing tests, as
they do not have a “sufficient personal stake in the outcome of the controversy.”
Petersburg argues that they meet the traditional criteria for standing and nothing
under the Alaska Constitution excludes parties with traditional standing from challenging
the Board’s redistricting decision. Petersburg argues that they have “Interest-injury”
standing as Petersburg has an economic and intangible interest in sufficient legislative
representation, which is injured by district boundaries adopted in the redistricting plan.
Petersburg argues in the alternative that if the court finds that they do not have “interest-
injury” standing, they then have “associative standing™ as (1) their residents have the
ability to sue in their own right; (2) Petersburg’s ability to represent its municipal
interests and its ability to obtain funding and legislative support is germane to the city’s
purpose; and (3) the participation individual voters is wholly unnecessary to the claims
asserted or the relief sought. Petersburg additionally argues (1) Carpenter supports their
position; (2) redistricting challenges in Alaska have categorically included municipal

parties, citing the /n re 2001 Redistricting Cases™, Hickel v. Southeasi Conference”,

“Albert v. 2001 Legislative Reapportionment Com'n, 567 Pa. 670, 679 (Pa., 2002).

"Reynolds v. Sims, 377 U S. 533. (1964).

*47P.3d 1089 (Alaska, 2002).

868 P.2d 919 (Alaska, 1994),
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Kenai Peninsula Borough v. Siate®, Petersburg specifically points to Judge Rindner’s
denial of the Board’s Motion to Dismiss for Lack of Standing®; and (3) the Board’s
citation to the Alaska Constitution and Legislative History merely discusses the
qualifications for voters and do not refer to redistricting.

The Fairbanks North Star Borough makes many of the same arguments and
additionally argues (1) it has standing under traditional criteria for standing under the
case law (they claim they meet the interest-injury and citizen-taxpayer test); (2) standing
has been given to municipal entities before; (3) the Pennsylvania cases cited by the Board
are distinguishable because the Pennsylvania Constitution uses the words “any person
aggrieved”; (4) even if municipalities are not granted standing, the FNSB has a
representative party that is a qualified voter (Timothy Beck). The FNSB also has
attached exhibits which demonstrate the support of its citizens to protest the
reapportionment either by comments at an assembly meeting or by e-mail.

The Board replies (1) the Plaintiffs are ignoring the issue whether they are
qualified voters under the Alaska Constitution and reiterates that they are not; (2) the
plaintiffs are misconstruing Carpenter and reiterates that Carpenter was a qualified voter;
(3) the fact that municipalities have been allowed to bring suits before has no precedential
value because the Supreme Court has not decided the issue, argues that past practice does
not trump the law and this issue needs to be decided; (4) the Alaska Constitution is plain

and unambiguous and it does not matter that it does not specifically bar municipalities;

" 743 P.2d 1352 (Alaska, 1987).

. Citing a footnote in Rindner’s decision, “The Alaska Supreme Court has broadly interpreted the concept
of standing, favoring the increased accessibility to judicial forums. Accordingly, “any qualified voter” is
authorized to institute and maintain a reapportionment suit seeking to correct any errors in redistricting.
Carpenter, 667 P.2d ar 1209-10. Ina pretrial decision, this court held that the right' to bring such a suit was
not limited to individuals but included governmental entities and certain organizations as well.”
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(5) the Plaintiffs do not have standing under traditional standing principals; (6) the
Plaintiffs do not qualify under an interest-injury analysis because the true purpose behind
redistricting is to protect an individual's personal constitutional right to vote and not for a
municipality to effectively advocate for more funding; (7) the Plaintiffs do not have
associative standing because the Plaintiffs are not associations. but are entities and the
purpose of redistricting is voting. not securing funding: and standing does require
participation of individual members in the lawsuit; and (8) the Plaintiffs do not qualify as
tax-payer citizens because they are not citizens or taxpayers and they are not appropriate
parties in this case.

The Board’s Motion to Dismiss for lack of Standing is denied for the following
reasons.  First, the concept of standing is interpreted broadly in Alaska. The basic
requirement is adversity and it is clear the Plaintiffs and the Board have adverse interests
in this case. Second, while the Plaintiffs do not qualify as voters in their respective
entities as a city and borough, they consist of assembly and council members who are
qualified voters and represent qualified voters. Third. in Alaska’s redistricting history
municipalities have been allowed to participate as Plaintiffs. While the Board is correct
that this issue has not been decided by a court with precedential authority. it does a raise a
due process issue of which the Plaintiffs were not put on notice that they could not file
suits themselves and needed to do so under the name of a qualified voter. This point
alone demonstrates this is really a form over substance issue. 2 Fourth, the court finds
that the Plaintiffs otherwise have traditional interest-injury standing to prosecute their

claims. And fifth, the court agrees with the Plaintiffs that Carpenter supports a broad

* An individual voter {Beck] s joined in the FNSB actioi. City has not joined an individual voter; that
decision is left to City.
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view of standing in redistricting cases. The Board is correct that in Carpenter the
plaintiff was a qualified voter, but determinative for our purposes is the fact she was
given very broad standing to raise issues that extended beyond her own district; she was
allowed to seek to correct any error, including addressing military exclusions and the
Cordova inclusion issues.

IV.  Conclusion.

The liberty and security of the people is best served by vigorous scrutiny of any
redistricting plan.  The Plaintiffs in this case do have standing to advance this scrutiny
consistent with Alaska case law. Therefore, based on the foregoing facts and authorities,
the Board’s Motion to Dismiss the Plaintiffs for Lack of Standing is DENIED.?’

DATED at Fairbanks, Alaska, this 22™ of September 2011.
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*7 Consistent with the expedited nature of this action, any motion for reconsideration must be served and
filed no later than 9.27.11. Oppositions to any such motion for reconsideration are allowed and must be
served and filed no later than 9.29.11. Any such pleadings are limited to 3 pages. Additionally this court
will not issue a stay in the event a party wants to seek extraordinary review. Any stay must issue from the
Alaska Supreme Court.
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
FOURTH JUDICIAL DISTRICT AT FAIRBANKS

IN'RE: 2011 REDISTRICTING CASES: )
)
)

Case No. 4FA-11-2209CI
Order Granting the Riley Plaintiff’s Motion for S ummary Judgment in Part

Based upon the admission of the Board, the court grants the Riley Plaintiffs’
Motion for Summary Judgment in Part, specifically that House District 38 does not
comprise a relatively integrated socio-econoﬁlic area within the meaning of Article VI,
Section 6 of the Alaska Constitution. The Riley Plaintiffs do not need to adduce evidence
as to whether House District 38 is socio-economically integrated. The issue of whether
the Board was required to deviate from the Alaska Constitution in order to comply with

the Voting Rights Act is reserved for trial or further pre-trial briefing.'

DATED at Fairbanks, Alaska, this 25" of October 2011.

Michael P. McConahy
Superior Court Judge
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" The parties shall brief the apphicable legal burdens and standards in their pre-trial memo.



IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

FOURTH JUDICIAL DISTRICT AT FAIRBANKS

IN'RE: 2011 REDISTRICTING CASES: )

Case No. 4FA-11-2209C]
Order Denying Petersburg’s Motion Sor Partial Summary
Judgment on Compactness and Granting the Board’s Cross
Motion for Summary Judgment on Compactness
A. Motion Practice Background
Petersburg filed a motion for partial summary judgment on 18 October 2011 that
House District 32 is not compact. The Board opposed the motion and filed a cross
motion for summary judgment on 4 November 2011 that House District 32 is compact.
Petersburg filed their combined opposition to the Board’s cross-motion for
summary judgment and reply to the Board’s opposition to Petersburg’s motion for
summary judgment on 18 November 201 .- The Board filed their reply to Petersburg’s
opposition to the Board’s cross-motion for summary judgment on 30 November 2011,

Neither party requested oral argiment.
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B. Preliminary Comments on the Case

The court commends the Board for its hard work. All of the previous courts have
referred to the task of redistricting as “Herculean.” This court refers to it as leviathanic.
This description is consistent not only with the vastness of the task of proclaiming
Alaskan districts consistent with state and federal mandates, but also recognizes the
geographic uniqueness of Southeast Alaska.' Southeast is home to a large population of
whales that plunge in its vasty deeps throughout the warmer months of the vear, The
whales are in Southeast for the very reason that makes drawing compact and contiguous
house districts problematic: it is an archipelago rich in waterways by, between, and
around a wealth of islands of widely varying size.” The unprincipled harvesting of
resources from Southeast was a motive force for statchood. [ndeed, the abolition of fish
traps was one of the three ordinances submitted to the territorial voters along with the

ratification of the constitution and ratification of the Alaska-Tennessee Plan.

' What we know as Southeast Alaska is the result of the Anglo-Russian Convention of 1825 between
Russia and Britain to define the borders of their respective colonial possessions. For our purposes it said:
“the said line shall ascend to the north along the channel called Portland Channel as far as the pomt of the
continent where it strikes the 36" degree of north latitude: from this last-mentioned point, the line of
demarcation shall follow the summit of the mountains situated parallel to the coast as far as the point of
mtersection of the 141" degree of west fongitude ™ The vagueness of the reference to coustal mountaing

was qualified as follows™ “Whenever the summit of the mountains shall prove to be at the distance of
more than ten marine leagues from the ocean, the limit . shall be formed by a line paralle! o the winding

ol the coast, and which shall never exceed the distance of ten marine leagues therefrom”. Political
Geography, Norman Pounds, 1972, p- 82. The United States purchased Alaska from Russia in 1867,
Disputes about the vague border, and port aceess for Canada, remaimed unresolved until the current
boundaries were finalized in 1903 by arbitration pursuant to the Hay-Herbert Treaty.

~ A common term for the area is the Alexander Archipelago.
InRe 2011 Redisiricting Cases, 4FA-11-02209 Page 2 of 16
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Referring to the task before the Board as leviathanic is also consistent with the
cowrt’s leimotif expressed at the very first hearing in this case. At that time the court
noted it learned more than it ever wanted to know about whales after reading Moby Dick
and it expected it would learn more than it ever wanted to know about redistricting as the
case progressed. That has turned out to be more true that could have been foreseen at the
time.

The issue before the court in this motion focuses on whether Proclamation House
District 32 complies with the compactness requirements of the Alaska Constitution. The
legal issues will be discussed below. For introductory purposes, it bears note that there
are at least eight tests that can be applied to determine compactness. As Judge Weeks
previously noted in a motion for reconsideration, “Obviously the court did not know
enough.”* The parties have done yeoman work to assist this court on these various tests,
but the poignancy of Judge Weeks’ remark is sobering.

Melville devotes an entire chapter of Moby Dick to discussing the classification of
whales because it never had been properly addressed.” This literary construct does not
bear much more labor, other than to note Melville divided the whales in three primary
books subdivisible in chapters. Yet Melville himself admits of the difficulty of that
approach:

Next: how shall we define the whale. by his obvious externals, so as

conspicuously to fabel him for all time to come. To be short, then, a whale is 4

" Correction Order by Judge Weeks Granting a Mation for Reconsideration {part of the Appendix of Hickel

i
L.

* Moby Dick, Chapter 32, Cetology.
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spouting fish with a horizontal tail. There you have him. However contracted,

that definition is the result of expanded meditation. A walrus spouts much like a

whale, but the walrus is not a fish, because he is amphibious. But the last term of

the definition is still more cogent, as cou pled with the first. Almost any one must
have noticed that all the fish familiar to landsmen have not a flat, but a vertical, or

up-and-down tail. \‘vhuaas among spouting fish that tail, though it may be
similarly shaped, invariably assumes a horizontal position.

The archipelago of Southeast is unique and demands scrutiny of compactness
with the candid acknowledgement that although it may possess some characteristics
shared with other parts of Alaska, 1t, like Hawaii, 1s unique because of the concentration
ol islands separated by water.” The task is further com plicated by the uneven distribution
of population; quotidian requirements militate that the Board consider boundaries that are
not otherwise grossly obvious. Finally the Voling Rights Act requirements add yet
another level of complexity to this already difficult task, including the consideration of
preserving the seat of an incumbent Native legislator.

The Board and Petersburg” have each done extraordinary work in navigating these

shoals. Neither has fetched up hard a reef like Captam Hazelwood. Yet one argument is

more persuasive as explained below.

" When confronted with conditions so different from those of any other single state in the continental
United States, it is readily appd rent that st is well nigh impossible to achicve the mathematical precision of
equal proportions which is feasible in those other states. The si ituation is more analogous to that of the State
of Hawau, whose unusual difficulties were recognized as potentially requiring special remedies by the

mited State Supreme Court in Burns v Richardson, T gan v, Hammond, 502 P.2d 856, 866 (Alaska 1972).

Ur

" The court is sensitive to include the citizens of P etersburg as conpletety as possible in this it gation,
mchuding having testimony taken i n Petersburg if needed. [ the instant motion the court offered o st in
Petersburg for oral argument on tIns motion but was advised 1t was not necessary. No oral argument was
requested by any party. The court also acknowledges the historical richness of Petersburg and its
significant contributions to the state, Tlingit peoples have used the area around present day Petersburg for
thousand of years and constitute a significant part of the population ( today. The arrival of Peter Buschman
at the close of the 19" Century was the beginning of & Norwegian population that grew tlu city and was
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Leaving statehood and whaling issues completely aside now, the Court recognizes
that this redistricting process was particularly difficult because of the requirements of the
Voting Rights Act and the following factors cited by the Board: (1) under-population of
Benchmark Alaska Native Districts: (2) lack of Alaska Native population concentrations
adjacent to the Benchmark Alaska Native Districts; and (3) the ability to create
minority districts in urban Alaska.

Summary judgment is appropriate when there is no genuine issue as (o any
material fact and the moving party 1s entitled to judgment as a matter of law.’ In
determining whether there is a genuine issue of material fact, all “reasonable inferences
of fact from proffered materials must be drawn against the moving party ... and in favor

8 o . . . N
Once the moving party has established a prima facie case,

of the non moving party.
the non-movant is required, in order to prevent the entry of summary judgment, to set

forth specific facts showing that he could produce admissible evidence reasonably

tending to dispute or contradict the movant's cevidence, and thus demonstrate that a

mstrumental in all aspects of Alaska’s fishing industry. Petersburg is properly and vigorously asserting
what it contends 1o be in its best interests regarding its political alignment. [ts citizens need to know their
concerns are being carefully considered and. despite the distance from Petershurg to Fairbanks, are always

atforded every oppormumty to participate i the ltigation process,

Alaska R, Civ. P56,

" Kiester v, Humana Hosp. Alaska, Inc., 843 P.2d 1219, 1227 {Alaska 1992) (quoting Sea Lion Corp. v, Air
P2d 109, 116 (Alaska 19907,

Logistics of Alaska,
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material issue of fact exists.”” Mere assertions of fact in pleadings and memoranda cannot
raise genuine issues of fact.'”

The decision set forth below is based upon the evidence adduced by the parties in
support of their respective positions as well as the extensive Board record required to be
filed both with the trial and supreme court.’’

C. General Arguments

Petersburg contends that House District 32 in Southeast Alaska is not compact
under the Alaska Constitution." Petersburg argues that greater compactness can be
achieved under the Modified RIGHTS plan.' Petersburg also argues that no deviations
from the compactness standard were required under the Federal Voting Rights Act.

The Board contends that House District 32 is compact under the Alaska
Constitution. The Board argues that to the extent there is any question whether House

District 32 is relatively compact, the Board’s departure from strict adherence to that

* Philbin v. Matanuska-Susitna Borough, 991 P.2d 1263, 126566 (Alaska 1999) {quotations omitted).

" Lord v. Wilcox, 813 P.2d 656, 658 n. 4 (Alaska 1991 (citing State, Dep't of Highwavs v, Green, 586

}
d 395,606 n. 32 (Alaska 1978)). Nor can unverified pleadings be relied on. See Jennings v, State, 366
1304, 1309-10 (Alaska 1977).

TCR90.8(d). A summary of the extensive Board Transcript will be mcorporated into the post-trial
findings.
. Petersburg’s First Amended Complaint filed on 22 August 2011 contained claims that House Distriet 32

was not socio-economically integrated and that Senate District P was improperly paired. Petershurg
abandoned those claims on 19 October 2011

" The Modified RIGHTS Plan is one of many private plans subnitted to the Board during the redistricting
process. The court notes that many of these plans went through several drafts. The court is aware that the
Modified Rights Plan was altered for the purposes of this motion by retracting Yakutak to better compure it
to the Board's Plan and that the modified version is entitled the Demonstrative Plan. The court refers to
both versions of the plan as the Modified RIGHTS plan.
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requirement is justified by its need (o draw a redistricting plan that avoids retrogression
and complies with the Voting Rights Act.

The mandate for redistricting of election districts is set forth in Article VI, Section
6 of the Alaska Constitution, which states:

“The Redistricting Board shall establish the size and area of house
districts, subject to the limitations of this article. Each house district shall
be formed of contiguous and compact territory containing as nearly as
practicable a relatively integrated socio-economic area. Fach shall contain
a population as near as practicable to the quotient obtained by dividing the
population of the state by forty. Each senate district shall be composed as
hear as practicable of two contiguous house districts. Consideration may
be given to local government boundaries. Drainage and other geographic
features shall be used in describing boundaries wherever possible.”

Compactness in terms of redistricting has been defined by the Alaska Supreme
Court as follows: “*Compact’ in the sense used here means having a small perimeter in

fed

relation to the area encompassed.”™ ™ Compact districting should not vield ‘bizarre
designs’. The compactness inquiry looks to the shape of a district, “Odd-shaped
districts may well be the natural result of Alaska’s irregular geometry.  However,
“corridor” of land that extend to include a populated area, but not the less-populated land

around it, may run afoul of the compactness requirement. Likewise, appendages attached

. . . . . . asl s ey
to otherwise compact areas may violate the requirement of compact redistricting.”™" The

204, 1218 (Alaska. FUS3) (Matthews, | COncurtny ).

N.J.Super.Ct App.Div.1973),
83). (Matthews, J., concurring).
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court looks to the “relative compactness of proposed and possible districts in determining

whether a district is sufficiently compact.”!’

D. Issues of Greater Compactness

Petersburg argues that at least one other private plan, the Modified RIGHTS Plan,
has achieved greater compactness in Southeast Alaska. Mr. Lawson, a witness for
Petersburg, performed eight mathematical tests for determining compactness on
Maptitude Redistricting soft\k/zire. Petersburg specifically points to the Reock Test where
the Modified Rights Plan scored higher then the Board's Plan in the Southeast House
Districts.  The Reock Test quantifics the compactness of a district by determining the
ratio of the area of the district to the area of the smallest circle that contains the district.
Petersburg argues that of the cight tests, the Reock test is the best test for Alaska because
it compares districts to circles and — quoting the Alaska Supreme Court - “The most
compact shape is a circle.”"®

The Board contends that the cight mathematical tests for compactness are
inappropriate for determining compactness in Alaska and in fact point out that House
District 32 scored higher than the RIGHTS Plan in three of the eight tests, specifically the
Perimeter Test, the Population Polygon test and the Population Circle Test. The Board

. . . N [()
argues a visual test is more appropriate 1o use in A laska,

F204, 1218 (Alaska. 1983), (Marthews, ], concurring),

* Kenai Peninsula Borough v, State, 743 P.2d 13521361 n. 13 (Alaska, 1987, quoting Carpenter v,

Hammond, 667 P.2d 1204, 121y (Alaska, 1983). (Matthews, J. concurring).

- . : . . .
I'he court does not rule on whether a visual test or mathematical test is best for Alaska, as it is not
necessary to decide under this plun, The court found Judge Rindner's discussion on the two methods
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The Board also argues that the correct standard for Compacmgss 1s relative
compactness. The Court agrees. “Since it is not possible to divide Alaska into circles, it
is obvious that the constitution calls only for relative compactness.™  While it is
appropriate to compare the Board’s districts to proposed and possible districts when
determining compactness, the most compact district does not automatically trump another
relatively compact district. There are other concerns to take into account, particularly the
Voting Rights Act.

E. Voting Rights Act Considerations

The Voting Rights Act justifies a deviation from the Alaska Constitution’s’

compactness requirement only to the extent that the deviation Is necessary for Voting
Rights Act compliance.*'

Petersburg agues that the Voting Rights Act has no bearing on the redistricting of
Southeast Alaska, as none of the “effective districts” that provide Alaska Natives with the
opportunity to elect Alaska Native preferred candidates are located in Southeast Alaska.

However, Petersburg acknowledges that the Board’s Voting Rights Act Expert,
Dr. Handley, also discussed the fact that in the benchmark plan, there was a district in

Southeast Alaska (House District §) that is approximately 1/3 Alaska Native.

informmative and notes that historically Alaska has relied on the visual test. but this is not to say that
mathematical compactness tests could not be helpful in the future.

3

v Carpenter v, Hammond, 667 P.2d 1204, 1218 (Alaska. 1983). (Matthews, J.. concurring).

* Hick

gb;ﬁ_mﬂﬂgggs};,,C'Qg,ﬂggggg_g, S46 P2d 38,52 0. 22 (Alaska, 1992).
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In order not to be retrogressive,” the Board was advised by Dr. Handley to create
an “influence district”" in Southeast Alaska, The Board therefore created House District
34 m Southeast Ataska which has 35.14% Alaska Native VAP.™ While Petersburg’s
contentions are about House District 32, the court notes that the structure of House
District 34 has an impact on the other districts in Southeast Alaska.

Petersburg argues that House District 34 is not the only way to create an
“influence district” in Southeast Alaska, Petersburg points out that the Modified
RIGHTS Plan also has an influence district in Southeast that is 32.45% Alaska Native
VAP, varying by only a de minimis (00.45%) from the Board’s 32.85%.

F. Pairing of Minority Incumbents

The Board acknowledges that the influence district could be located in another

arca m Southeast Alaska and that other private plans had even slightly higher percentages

The Department of Justice measures retrogression by comparing minority voting stren 1gth under the new
plan in comparison to their position under the existing plan. Beer v. United States, 425 U.S. 130, 141, 145

(19706).

“Influence Districts™ are districis that have cnough Native Alaskan population that ¢ they would likely be
able. with the combination of enough non-Native cross-over \uu to clect candidates of their choice, This
number is less than what is required for “effective districts.” “E Humc Districts™ are districts that provide
minority voters with the ability to clcci candidates of their choice to office. Dr. | Handley advised the Board
that an “influence district” in Southeast needed at least 30% Alaska Native Voting Age Population in the
plan. {}'\RB()U()()}?%O(MXR[3()()()()35‘)9}.

VAP stands for voting age population.

o and reply brief, they suggest for the first time that 1t was not
necessary to establish an influence ¢ Phe court finds this argument to be
conclusory because it is not supported by any taus or an affidavit b\' a Vating Rights Act expert. To the
contrary, there 1s overwhelming support that an “influence district” was required in Southeast, mcluding the
fuct that House District 3 in the benchmark plan H} years ago was approximately 173 Native, the Board's
Voting Rights Act Expert said 1t was necessary, every private me also created an 1nﬂu<,m0 district in
Southeast Alaska. and even the Modified Rights Plan created an “influence district” in Southeast Alaska.”

‘s combined oppositi

1strict in Southeast Alaska,
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of Alaska Native VAP in the Southeast Alaska Native District in question. However, the
Board determined that it was more important to keep the incumbent Alaska Native
Legislator (Bill Thomas) from the Benchmark Alaska Native District in the Proclamation
Alaska Native District and avoid pairing him with a non-Alaska Native mcumbent. The
Board argues that it did this for several of reasons, mcluding the public testimony
recetved from the Alaska Native Community; because it was impossible to create
benchmark Senate District C; because it was impossible to create an Alaska Native
effective or influence senate district in Southeast Alaska: and because it was forced to
pair Alaska Native Senator Kookesh with another incumbent. The Board also notes that
the only question they were asked by the Department of Justice at the preclearance
meeting was how the Alaska Native Incumbents were treated. 2

Petersburg argues the Voting Rights Act does not protect minority incumbents, it
protects minority vofers, and there is no requirement that minority incumbents be
protected.

While the court agrees the Voting Rights Act does not protect minority
imcumbents, Alaska case law acknowledges that the Department of Justice looks at
whether the plan has a pattern of pairing minority incumbents and whether the Board
sought and applied the input from the Alaska Native Community.

“In evaluating a reapportionment plan for preclearance, the Justice Department

might view the treatiment of minority incumbents as part of the totality of the

 Affidavit of Chairman of the Board, John Torgerson: Affidavit of Board Member Marie Greene: and
Affidavit of Executive Director Tavlor Bickford,
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circumstances.  For example, the Department of Justice might view as suspect a pattern
of pairing minority incumbents in districts with other incumbents.”™’

"...the Department of Justice considers other factors that are relevant to whether
the plan will have a retrogressive effect on minority voting strength, including whether
nunortty incumbents were paired against each other or patred against non-Native
mcumbents, whether the percentage of minority voters in an effective Native District has
declimed significantly, whether minorities favor or disapprove of the plan, and whether
minorities had madequate opportunity to participate in development and comment on the

5128
plan.

The court therefore finds that the Board’s choice to not pair Representative
Thomas with a non-Alaskan Native Incumbent was justified.

G. Odd Appendages

Petersburg also argues House District 32 contains odd appendages that reach
across bodies of water to incorporate the communitics of Gustavas and Tenakee Springs.

The Board states that they included Tenakee Springs and Gustavus in House
District 32 for equal population purposes. The Board claims that without these two
communities House District 32 had a total population only of 17,309, which would have
resulted m a deviation of -2.98% below the ideal district.  The addition of the two
communitics brought the total population of House District 32 (o 17.801. which is a

deviation of .26% from the ideal district which has a population of 17,755.

" Hickel v. Southeast Conference. 846 P.2d 38, 67 {Alaska 1992 ) Appendix E, Judge Weeks™ 18 June 1992
Order nt. 16).

M Board's Exhibit 1. Judge Rindner’s 1 February 2002 Order.
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The compactness inquiry looks to the shape of a district.  Odd shaped districts
may well be the natural result of Alaska's uregular geometry.  Also, if the shape 1s
necessitated by the need to create districts of equal population, then the district may be

. . 29 . o~ .
constitutional.™ “Corridors™ of land that extend to include a populated area, but not the
less populated land around it, may run afoul of the compactness requirement. ™

The court notes that the inclusion of Gustavus and Tenakee Springs in District 32
15 not offensive. Much of the look is caused by water and the shape of the island. The
court also notes that it does not have a “long slim suspicious corridor” of land going
through a district to grab population. The court accepts the Board’s justification that the
mcluston of the communities is for equal population purposes and notes that it is a valid
. . . 1
Justification.”

The court concludes that there are no genuine issues of material fact and DENIES
Petersburg’s Motion for Summary Judgment that House District 32 is not compact as a

matter of law.

' Board’s Exhibit B, Judge Rindner’s 31 December 2001 Order Granting Ruedrich Plaintiffs Motion for
Summary Judgment Re: Lack of Compaciness of House District 16, citing Fhckel v, Southeast Conference,
840 P 2d 38,4446 (Alaska, 1992)

" The court is cognizant that similar arguments are pending by the Riley Plaintffs. The instant decision is
specifically imited to the facts of Petersburg's clanms.

T e , N . . . - . . .

- The courtalso notes that the Medenhall Valley District [31] 15 one of the most consistent districts fron
plan to plan and the fact that District 32 embays it does not destroy compactness. Petersburg does not even

30 contend.
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H. District 32 is Compact

District 32 consists of Petersburg, areas of Juneau, Skagway, Gustavus and
Tenakee Springs.™  As discussed above, much of the shape of the district is caused by
Alaska’s unique geography, particularly the shape and placement of the islands. At some
point a district must be c.ieemed “compact cnough” to satisfy the requirements of the
Alaska Constitution.™

“Compact enough” superficially rings hollow. Our belief in the empiricism of
science suggests that certain subjects are capable of description and definition with
precision. “Compact”, on its face, would scem to lend itself to such preciseness.
However, for the reasons noted above, such is not the case. The existence of erght tests
for compactness in the context of redistricting litigation illustrates the lack of
mathematical precision in defining districts that meet state and federal requirements.
Courts historically and regularly apply standards that are consistent but not screntifically
precise. In civil cases decisions are made based on a “more probably than not™ basis;
gutlt or mnocence is based on the government proving its case not with absolute
certainty. for few things are capable of being proved with absolute certainty, but rather
“beyond a reasonable doubt”. Therefore, in this legal context of determining

“compactness” for redistricting purposes, the finding that the subject House district is

1

* The metes and bounds description is available on the Alaska Redistricting Board's website:

hitpwww akredistricting orp/

Y Rinduer’s 13 December 2011 Order Granting Ruedrich Plaintiff’s Motion for Summary Judgment Re:
Lack of Compactess of House District 16
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“compact enough™ 1s consistent with our history of jurisprudence and legally sufticient
for determining the mstant motion.
The court therefore concludes that House District 32 1s “compact enough” to satisfy
the requirements of the Alaska Constitution.
G. Conclusion
Based on the foregoing facts and authorities, the court DENIES Petersburg’s
motion for summary judgment and GRANTS the Board’s cross motion for summary

Judgment.

DATED at Farrbanks, Alaska, this 12" of Dccenw
/
/

———

Michael P. McConahy \\
Superior Court Judge

Notice Regarding Reconsideration and CR 54(b)

Given the litigation ending consequence of this order, and the impending trial on
the merits, expedited timelines are necessary for reconsideration motions. Therefore any
motion for reconsideration of this order must be filed and served no later than noon on 16
December 2011, Responses will be allowed without further order and must be filed and
served no later than noon on 19 December 2011, If no order is issued by this court by the
close of business on 22 December 2011 then any motion for reconsideration shall be
deemed denied.

In the event there is no motion for reconsideration by the date and time specified.
or if the motion 1s exp hut y denied or denied by lack of order by the date noted above
then this court certifies without further motion practice that there 1s no just reason for
delay for the entry of judgment. Given the exigencies of this hitigation ‘the court will not

3

require formal judgment to be entered at this time. Presumably this [inding will be
ifficient for any aggrieved party to scek appellate review. The court is sensible that

expedited appellate review of this hitigation ending order 1s necessary 1f the supreme

court believes the issues disposed of in this motion should be decided by the trier of fact

after a trial,
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

FOURTH JUDICIAL DISTRICT AT FAIRBANKS

IN RE: 2011 REDISTRICTING CASES: )

)
)

Case No. 4FA-11-2209CI

Order on the Compactness of Districts 1,2, and 37

A. Motion Practice Background

The Riley/Dearborn Plaintiffs filed a motion for partial summary judgment on 5
December 2011 that House Districts I, 2 and 37 are not compact under the Alaska
Constitution. The Board opposed the motion on 13 December 2011. The Plaintiffs
replied on 15 December 2011. Oral argument was held on 22 December 2011.

B. Preliminary Comments on the Case

The scope of this litigation has dwindled. The Fairbanks North Star Borough and
Tim Beck voluntarily dismissed their claims. Petersburg moved for summary Judgment
focusing solely on compactness: summary judgment was granted adverse to Petersburg.'

That leaves only the Riley/Dearborn plaintiffs. Since they are Fairbanks residents, the

' The time for reconsideration expired 12.16.11. By the terms of the order, it is effectively a final Judgment
under Alaska R. Civ. P. 54(b).
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focus of their claims is Interior Districts.> This motion addresses compactness
contentions regarding Districts 1, 2, and 37.° Districts | and 2 do not necessarily deal
with the scope of land mass presented by Districts 32 and 37, but the analysis is the same.

Summary judgment is appropriate when there is no genuine issue as to any
material fact and the moving party is entitled to judgment as a matter of law.® In
determining whether there is a genuine issue of material fact, all “reasonable inferences
of fact from proffered materials must be drawn against the moving party ... and in favor
of the non moving party.” “Once the moving party has established a prima facie case,
the non-movant is required, in order to prevent the entry of summary judgment, to set
forth specific facts showing that he could produce admissible evidence reasonably

tending to dispute or contradict the movant's evidence, and thus demonstrate that a

* As a condition of dismissal of the FNSB claims the court allowed the Riley/Dearborn Plaintiffs to raise
any claims asserted by FNSB, specifically any concerns regarding House District 37. That district is subject
to a separate contiguity motion.

* The plaintiffs focus on several “appendages” or “corridors”. Unrelated to our litigation it does bear note
that 67 years ago this month the German army made a large incursion into the Ardenne forest, surrounding
the U.S 101" Airborne troops at Bastogne. General McAulliffe’s reply to the surrender demand was
simple: “Nuts.” General Patton breached the Nazi line on 12.26.44 and opened a corridor to Bastogne.
Now that is a corridor. Thanks to such service we can litigate in relatively comfort issues that represent the
fundamentals of our democracy, an opportunity for one vote per one person.

* Alaska R. Civ. P. 56.

Y Kiester v. Humana Hosp. Alaska, Inc., 843 P.2d 1219, 1222 (Alaska 1992) (quoting Sea Lion Corp. v. Air
Logistics of Alaska, 787 P.2d 109, 116 (Alaska 1990y).
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material issue of fact exists.”® Mere assertions of fact in pleadings and memoranda
cannot raise genuine issues of fact.’

The decision set forth below is based upon the evidence adduced by the parties in
support of their respective positions as well as the extensive Board record required to be
filed both with the trial and supreme court.”

C. General Arguments

The Riley/Dearborn Plaintiffs contend that House Districts I, 2, and 37 are not
compact under the Alaska Constitution.” The Board argues that House Districts 1, 2, and
37 are compact and that the configuration of the districts was required by equal
population requirements and the Voting Rights Act.

House District 1

House District 1 includes East Fairbanks City, a portion of Fort Wainwri ght north

of the Tanana River, and portions of Badger, Steele Creek, and South Van Horn CDP.

® Philbin v. Matanuska-Susitna Borough, 991 P.2d 1263, 126566 (Alaska 1999) (quotations omitted).

" Lord v. Wilcox, 813 P.2d 656, 658 n. 4 (Alaska 1991) (citing State, Dep't of Highways v. Green, 586 P.2d
595, 606 n. 32 (Alaska 1978)). Nor can unverified pleadings be relied on. See Jennings v. State, 566 P.2d
1304, 1309-10 (Alaska 1977).

¥ Alaska R. Civ. P. 90.8(d). A summary of the extensive Board Transcript will be incorporated into the
post-trial findings.

* The Plaintiffs argue that the Board cannot use the Voting Rights Act as a justification because they did
not file a cross motion seeking a ruling that the Voting Rights Act provides justification of any violation of
Alaska’s Constitutional compactness requirement. The court notes that the deadline for dispositive motions
ended on 12.05.11 when the present motion for summary judgment was filed. The court later issued an
order stating that cross motions would not be accepted. The Board was free to file a motion for summary
Judgment before the dispositive motion deadline, but did not. However, that does not preclude the Board
from arguing the Voting Rights Act justified deviation from constitutional requirements. That issue will
ultimately be for the trier of fact and the appellate court.
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The Plaintiffs concede that House District 1 is relatively compact under the Reock
test.'” However, the Plaintiffs argue that House District | contains a classical appendage
on its western side, which protrudes west from the New Steese Highway along the
Slough.'" The far western tip of the appendage contains a small portion of Aurora arca
south of College Road and north of Noyes Slough.

The Plaintiffs also argue that a more compact district can be drawn and that this is
demonstrated by the versions of the Board’s previous plans, entitled Board’s Options 1
and 2. The Plaintiffs point out that Board Options 1 and 2 contain no such appendage
and that South Cushman serves as a common boundary between the East and West
Fairbanks City districts south of the Mitchell Expressway. The Plaintiffs argue that the
appendage in House District 1 is made possible by swapping out the area south of the
Chena River, north of the Mitchell expressway, east of Cushman Street and west of the
New Steese Highway. Under Board Options 1 and 2, this area was in the East Fairbanks
City District, while the area within the western appendage in House District 1 was in the
West Fairbanks City District. The Plaintiffs argue that there is no question that the
Board’s change in the final plan exchanged these populations to make possible the

offensive appendage contained in House District 1.

i

" The Reock Test is one of eight mathematical tests to determine compactness. The Reock Test quantifies
the compactness of a district by determining the ratio of the area of the district to the area of the smallest
circle that contains the district. With the best score being 1.0, House District | scored a .45, which is more
compact than the entire Proclamation Plan mean, which is .37.

" The Plaintiffs coined the appendage the “Kawasaki finger.” They argue it is reminiscent of the “Oosik
District” the Hickel Court found so offensive.
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The Plaintiffs argue that there is no valid justification for this non-compactness
and argue that circumstantial evidence exists to suggest a possible political motivation for
the appendage. The Fairbanks Districts were drawn by Board member Jim Holm. Jim
Holm is the former Republican State Representative from West Fairbanks City. In 2004
and 2006, Mr. Holm ran for re-election against Democrat Scott Kawasaki, with Mr. Holm
winning in 2004 and Mr. Kawasaki winning in 2006. Mr. Kawasaki is the current
representative of West Fairbanks. The Plaintiffs argue that the 2006 race was close and
hotly contested.

The Plaintiffs allege that Mr. Holm drew the appendage in House District 1 in an
effort to move Mr. Kawasaki from his current West Fairbanks District to East Fairbanks,
where he would be forced to run for re-election in a district that was substantially
different from his current district, and against a popular former City Mayor and
Republican House Incumbent who would be running in a district that was substantially
similar to his current district. The Plaintiffs argue that Mr. Holm believed that Mr.
Kawasaki lived in what is in actuality his sister’s home. The Plaintiffs base this argument
on the following: Ms. Kawasaki (Mr. Kawasaki’s sister) indicated her address as 224
Spruce when she signed in to attend a Board Hearing; Ms. Kawasaki is often mistaken as
Mr. Kawasaki’s wife; Ms. Kawasaki’s home was located in the West Fairbanks City
District under the Board Option Plans; and Ms. Kawasaki’s home is now in the East
Fairbanks City District under the Proclamation Plan when the district’s western

appendage was created.
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The Plaintiffs also argue that after the Board’s Proclamation Plan, Mr. Pruhs, the
Republican Party District 10 Chair, filed a letter of intent to run for the legislature. Under
the Board Option Plans Mr. Pruhs’ home was in East Fairbanks City and under the
Proclamation Plan, Mr. Pruhs’ home is located in West Fairbanks. Under the Board
Option Plans, Mr. Pruhs would have had to face the current incumbent for East Fairbanks
City, Mr. Thompson, who is also Republican. Under the Proclamation Plan Mr. Pruhs
will be running against Mr. Kawasaki. Also if Mr. Kawasaki lived where his sister’s
home is, Mr. Pruhs would be running in a district without an incumbent.

The Board agues that the configuration of House District 1 was largely driven by
equal population and compactness concerns. The Board argues that after it had adopted
Board Options 1 and 2, the Voting Rights Expert, Dr. Handley, advised that the
cffectiveness standard had changed for Alaska Native Districts.'> The Board argues this
forced it to redraw all of its Native Districts, which in turn affected many urban district
boundaries. The Board points out that House District 1 was also affected by the Board’s
decision to add population from the Goldstream and Ester areas of the FNSB to House
District 38 in order to comply with the Voting Rights Act."> The Board argues that they
looked at other private party plans for alternative solutions, but they were all

retrogressive.

" br. Handley advised that the standard had changed due to racially polarized voting.

" The Board cites the following factors that made it particularly difficult to comply with the Voting Rights
Act: (1) under-population of Benchmark Alaska Native Districts; (2) lack of Alaska Native population
concentrations adjacent to the Benchmark Alaska Native Districts; and (3) the inability to create minority
districts in urban Alaska.
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The Board argues that the Ester/Goldstream areas of the FNSB was the best areas
from which to draw population from to add to the rural Alaska Native Districts for the
following reasons: (1) the FNSB had excess population to give, (just under half an ideal
house district or approximately 8,700 people); (2) Fairbanks had some historical
economic, cultural and social ties to rural Alaska; (3) its geographic location made it
relatively proximate to the rural districts and; (4) the FNSB had areas which historically
tended to vote for Democrats.'

Since the Board exported some of the excess population out of the FNSB into
House District 38,"* there was less population in the Fairbanks area, so the Board decided
to move the Eielson population up to Fairbanks instead of combining it with population
from the Mat-su which allowed the Board to create five districts wholly within the FNSB.

The Board argues that there is evidence in the Board record to explain the
addition of the area. The Board argues that Board Member Holm used natural boundaries
to create districts that were as near as practicable to the ideal district size. The Board

argues that a census block view of the boundary between House District 1 and House

" Dr. Handley advised the Board that if urban, non-Alaska Native population had to be added o rural
Alaska Native districts, that urban non-Alaska Native population should be from areas that tend to vote
Democratic. Dr. Handley explained this was important because the Alaska Natives’ preferred political
party is the Democratic party and therefore adding Democratic-voting, non-Alaska Native population
would enhance the effectiveness of their district not only because Alaska Natives tend to vote Democratic,
but also due to an expected increase in white cross-over vote,

" House District 38 must necessarily be adjusted if the Board has to redraw House Districts 1, 2, and 37,
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District 3 shows that House District 1 comes slightly over to the right'® to grab the
population from the only adjacent area within the boundaries of the City of Fairbanks.!”

The Board also argues that the Plaintiffs’ conspiracy theory'® that Board Member
Hold mistakenly thought that Representative Kawasaki lived in the “appendage” is false.
The Board contends that Mr. Holm did in fact know where Representative Kawasaki
lived when he drew the Fairbanks Districts. "’

The Board additionally argues the Plaintiffs admit that House District 1 is
mathematically relatively compact and is more compact than the alternative
corresponding district in the Modified RIGHTS Demonstrative Plan.

House District 2

House District 2 is an elongated district that follows the Richardson Highway
corridor from the Fairbanks City limits southeasterly to Badger Road, North Pole, Moose

Creek, and Eielson AFB areas,

' The Board corrected itself at oral argument and confirmed that it meant to say move to the left to grab

population.

""Mr. Holm stated the following in discussions with the Board, mean it’s makes sense to me to have like
9 {Proclamation House District 1], it makes sense to have it between the slough and all of downtown
Fairbanks. And then it goes to the Tanana River. So it’s the slough and - - to the Tanana River and 1it’s all
the way to the airport, it ties in with the airport there. And 10 [ Proclamation House District 3 didn’t have
enough people on the right so we had to £o past Wainwright and go over and take some people out of 11
because we had excess people in 11,

" The Board ohjects to the Plainnffs” arguments of gerrymandering and ask that they be stricken form the
record as they were not raised in the complamt. The Plaintiffs argue that their arguments do not allege
partisan gerrymandering per se. There is not evidence in the record to find that partisan gerrymandering
has occurred. The Plaintiffs arguments are merely that: argument.

" The Board argues Board Member Holm identified Proclamation House District 4 (which was House
District 9) as “Kawasaki’s District”, which proves Board Member Holm knew at the time that
Representative Kawasaki did not live in the alleged “appendage.”
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The Plaintiffs argue House District 2 is not compact under the Reock Test.?’ The
Plaintiffs also argue that House District 2 is one large corridor that connects three major
population areas: Badger, North Pole, and Eielson/Salcha and at the same time divides
these population areas among four districts (1, 2, 3 and 6).*' The Plaintiffs argue that this
is an odd shape, which the Hickel Court held to be indicative of gerrymandering. The
Plaintiffs additionally argue that narrow highway corridor districts are indicative of
gerrymandering and that the Richardson Highway Corridor District runs for 40 miles and
is about 1/35" the population.”® The Plaintiffs contend that there is no Justification for
this non-compactness.

The Board contends that House District 2 was designed to accomplish the
legitimate goals of redistricting- that of equal population distribution and socio-economic
integration. The Board argues that the type of corridor districts Alaska courts are
concerned with are corridors of land that extend to include a populated area but not the

less populated area around it.> The Board also argues that there is not a single shred of

* House District 2 scored .19, which is less than the Proclamation Plan mean of .37. The Plaintiffs also
argue that the Modified RIGHTS plan is more compact. The Modified RIGHTS Plan divides the area in
question into two districts: House District S Eielson (scoring .32) and House District 6 North Pole Badger
(scormg .53). The court notes the Modified RIGHTS Plan is one of many private plans submitted to the
Board during the redistricting process. The court also notes that many of these plans went through several
drafts. The court is aware that the Modified Rights Plan was altered to better compare it to the Board’s
Plan and that the modified version is entitled the Demonstrative Plan. The court refers to both versions of
the plan as the Modified RIGHTS plan,

The Board argued at oral argument that the population of the FNSB was socio-economically integrated
by law and therefore, it did not have to worry about spliting communities with in it- such as Badger, North

Pole, Eielson and Salcha.

* The Plaintiffs compare this to the North Carolina 12" Congressional District which followed the [-85
Highway corridor for 160 miles in Shaw v, Reno, 509 U.S. 630 (1993).

' Hickel v. Southeast Conference, 846 P.2d 38, 45-46 (Alaska, 1992 ).
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evidence supporting the argument that the configuration of House District 2 is partisan in
nature.

The Board argues that House District 2 largely consists of North Pole and Eielson
Alr Force Base because “many of the people that live in North Pole are retired military”
and “there’s a real close tie between Eielson Air Force Base and North Pole, that’s where

»* Mr. Holm did not include land that is farmland

the people that don’t live on Base live.
because he believed the farmers had more in common with the extensive population in
House District 6> and it was not possible to stretch the boundary of House District 2
towards House District 4 because he needed the population for House District 4.2°

The Plaintiffs argue that the shifting of farmers argument does not explain why
the district slices through residential areas in the Persinger Drive, Nordale Road, Repp

Road Maule Lane, and Nelson Road areas, which apportioned population between House

Districts 1, 2 and 3 and had nothing to with House District 6.

" ARBO0003039-ARBO0G03040
2 ARBO0003040-ARB0O0003043.

** ARB00003045: ARBO0003050; Bickford Aff at Para 6.
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House District 37

House District 37 includes Bethel, the Kuskokwim delta, Nunivak Island, Saint
Matthew Island, the Pribilof Islands, and all the western Aleutian [slands.

The Plaintiffs argue House District 37 fails under the Reock Test, scoring a .00,
meaning that House District 37 lacks any compactness whatsoever.*’

The Plaintiffs argue that House District 37 is non-compact because it divides the
geographic and cultural unity of the Aleutians by combing the western Aleutians with
Bethel-area communities hundreds of miles north on the other side of House District 36.
The Plaintiffs point out that House District 37 cxpanses nearly 800 miles over the Bering
Sea between Nunivak Island and Attu and expanses 500 miles between the Kuskokwim
delta and Unalaska.” The Plaintiffs also point out that this is not the first time the
redistricting plan has looked to do strange things with the Aleutians to solve districting
problems, as this approach was used in the 1990 redistricting process and found to have

violated the Alaska Constitution due to lack of contiguity in Hickel.*’

*" The Board points out that the Modified RIGHTS Plan House District 37 also scored a zero on the Reock
Test. The Board also argues that of the eight mathematical tests, Proclamation House District 37 scored
higher than the Modified RIGHTS Plan House District 37 in three of the tests- the Schwartzberg, Perimeter
and Ehrenberg Tests. The districts also scored the exact same score in three of the tests- the Reock, the
Population Polygon and Population Circle Tests.

* Absolute contiguity of land masses is impossible in Alaska, considering her numerous archipelagos.
Accordingly. a contiguous district may contain some amount of open sea.  However, the potential to
mclude open sea in an election district is not without limits. If it were. then any part of coastal Alaska
could be considered contiguous with any other part of the Pacific Rim. To avoid this result, the constitution
provides the additional requirements of compactness and socio-economic mtegration. Hickel v. Southeast
Conference, 846 P.2d 38, 45 (Alaska, 1992).

* The Plaintiffs also filed a separate motion for partial summary judgment that House District 37 violates
the contiguity requirement of the Alaska Constitution on S December 2011.
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The Plaintiffs also argue that more compact alternatives are available as Board
Options 1 and 2 of House District 37 are more compact. Plaintiffs argue Board Options 1
and 2 drew a district that was contiguous by land which includes all the Aleutians, the
Alaska Peninsula and most of the Bristol Bay Region. The Plaintiffs also note that the
Modified RIGHTS Plan followed a similar structure. The Plaintiffs argue that there is no
Justification for this non-compactness, including the Voting Rights Act.*

The Board argues that House District 37 is the extreme example of Alaska’s
unique and irregular geography. The Board contends this is exactly why the standard is
“relative compactness” due to the Board’s responsibility to comply with the often
conflicting federal and state law. The Board argues that House District 37 contains the
world’s longest archipelago that stretches more than 1,000 miles so it is simply
impossible to create a perfect circle due to this geographical anomaly.

The Board argues Hickel did not address the issue of compactness when
discussing the split of the Aleutian Chain. The Board also argues that the word
“corridors” refer to land and not “open sea” and the Alaska Supreme Court has only
addressed “open sea” with respect to contiguity and not compactness. The Board argues
that they were required to split the Aleutian Chain in order to comply with the Voting

Rights Act. The Board argues the goal was to increase the Alaska Native VAP in House

¥ Plaintiffs argue that there is no Voting Rights Act necessity that would require the sphitting of the
Aleutians.  According to Dr. Handley, Benchmark House District 37, which encompasses the Aleutian
Islands and portion of the Bristol Bay Region presents a specific analysis. Benchmark House District 37
has consistently elected minority-preferred candidates despite being less than 41% Alaska Native VAP
because most of the election contests were not racially polarized. The Modified RIGHTS Plan House
District 37 has a Native VAP of 46%.
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District 36 so the Alaska Peninsula could be paired with Kodiak to form an effective
Senate district. The Board also notes that other private plans also split the Aleutians.”!
The mandate for redistricting of election districts is set forth in Article VI, Section
6 of the Alaska Constitution, which states:
The Redistricting Board shall establish the size and area of house
districts, subject to the limitations of this article. Each house district shall
be formed of contiguous and compact territory containing as nearly as
practicable a relatively integrated socio-economic area. Each shall contain
a population as near as practicable to the quotient obtained by dividing the
population of the state by forty. Each senate district shall be composed as
near as practicable of two contiguous house districts. Consideration may

be given to local government boundaries. Drainage and other geographic
features shall be used in describing boundaries wherever possible.

Compactness in terms of redistricting has been defined by the Alaska Supreme
Court as follows: *““Compact’ in the sense used here means having a small perimeter in
relation to the area encompassed.™* “*Compact districting should not yield ‘bizarre
designs’.™  The compactness inquiry looks to the shape of a district, “Odd-shaped
districts may well be the natural result of Alaska’s irregular geometry. However,
“corridor” of land that extend to include a populated area, but not the less-populated land

around it, may run afoul of the compactness requirement. Likewise, appendages attached

. . . R 3934
to otherwise compact areas may violate the requirement of compact redistricting.””” The

" Including the Modified RIGHTS Plan and the Fairbanks North Star Borough.
2 arpenter v. Hammeond, 667 P.2d 1204, 1218 (Alaska, 1983). (Matthews, |, concurring}.

¥ Davenport v. Apportionment Comm'n of New Jersev, 304 A.2d 736, 743 {(NJ.Super.Ct. App.Div.1973),
quoted in Carpenter v. Hammond, 667 P.2d 1204, 1218-19 (Alaska, 1983). (Matthews, J., concurring).

* Hickel v. Southeast Conference, 846 P.2d 38, 45-46 (Alaska, 1992). The Board argues the holding in the
2001 Redistricting Case minimizes the concern for an appendage in an urban area while maximizing the
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court looks to the “relative compactness of proposed and possible districts in determining

e - - 3535
whether a district is sufficiently compact.”*

The court previously addressed a compactness issue in this case and again

reviews some of the general arguments by the parties that had previously been addressed

by the court.
D. Mathematical Tests

The court notes that there are eight possible tests to determine compactness. The
Plaintiffs argue that the Reock Test is the best test for Alaska because it compares
districts to circles and — quoting the Alaska Supreme Court - “The most compact shape is
acircle.™® The Board argues that the appropriate test in Alaska is a visual one and points
out that there are problems in using the eight compactness tests. The court noted in its
previous order, “The court does not rule on whether a visual test or mathematical test is
best for Alaska, as it is not necessary to decide under this plan. The court found Judge
Rindner’s discussion on the two methods informative and notes that historically Alaska
has relied on the visual test, but this is not to say that mathematical compactness tests

could not be helpful in the future.”

emphasis on minimal population deviation, The 200/ Redistricting Case neither lessens the constitutional
requirement of compactness, nor automatically justifies an appendage punitively based on population
needs. The court thus closely scrutinizes the appendage.

” Carpenter v. Hammond, 667 P.2d 1204, 1218 {Alaska, 1983). (Matthews, J., concurring).

" Kenai Peninsula Borough v. State, 743 P.2d 1352, 1361 n. 13 (Alaska, 1987), quoting Carpenter v.
Hammond, 667 P.2d 1204, 1218 (Alaska, 1983). (Matthews, J., concurring).
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The court notes that there are problems in using the mathematical tests to
determine compactness in the current districts in question. The Plaintiffs argue that
House District 1 is compact under the Reock Test. With the best score being 1.0, House
District 1 scored a .45, which is more compact than the entire Proclamation Plan mean,
which is .37.  House District | is also more mathematically compact than the
corresponding district in the Modified RIGHTS Demonstrative Plan. Yet, the Plaintiffs
still argue that House District 1 is still not compact due to an appendage.

The Plaintiffs argue House District 2 is not compact under the Reock Test,
scoring .19, which is less than the Proclamation Plan mean of .37. The Plaintiffs also
argue that the Modified RIGHTS plan®’ is more compact. The Modified RIGHTS Plan
divides the area in question into two districts: House District 5 Eielson (scoring .32) and
House District 6 North Pole Badger (scoring .53). The Board points out that the
Proclamation Plan House District 2 scored higher in seven of the eight mathematical tests
than Modified RIGHTS Plan House District 5. The Proclamation Plan House District 2
scored higher than the Modified RIGHTS Plan House District 6 in one test and scored
within the standard deviation of the Proclamation Plan in 4 others.

The Riley/Dearborn Plaintiffs argue House District 37 fails under the Reock Test,
scoring a .00, meaning that House District 37 lacks any compactness whatsoever. The

Board points out that the Modified RIGHTS Plan House District 37 also scored a zero on

" The Modified RIGHTS Plan is one of many private plans submitted to the Board during the redistricting
process. The court notes that many of these plans went through several drafts. The court is aware that the
Moditied Rights Plan was altered to better compare it to the Board’s Plan and that the modified version is
entitled the Demonstrative Plan. The court refers to both versions of the plan as the Modified RIGHTS
plan.
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the Reock Test. The Board also argues that of the eight mathematical tests, Proclamation
House District 37 scored higher than the Modified House District 37 in three of the tests,
the Schwartzberg, Perimeter and Ehrenberg Test. The districts also scored the exact
same score in three of the tests, the Reock, the Population Polygon and Population Circle
Tests.

The court notes that it will consider the mathematical tests to the extent they are
helpful to the court, but the above summary shows they are largely unhelpful. House
District 1 scored relatively well under the Reock Test and better than the Modified
RIGHTS Plan, yet the Plaintiffs argue that it is still not compact. House District 2 is
being compared to two separate districts under the Modified RIGHTS Plan which creates
comparative problems in the first place, with the Proclamation Plan scoring higher in 7
tests when compared to 1 district and better than 1 test and equal to four when compared
to the other district. House District 37 scored a zero under the Reock Test, but so did the
Modified RIGHTS Plan.

E. Relative Compactness & Other Tests

The parties have also made arguments about the standard of compactness. The
court notes that the correct standard is relative compactness. “Since it is not possible to
divide Alaska into circles, it is obvious that the constitution calls only for relative
compactness.”™ While it is appropriate to compare the Board's districts to proposed and

possible districts when determining compactness, the most compact district does not

i Carpenter v. Hammond, 667 P.2d 1204, 1218 (Alaska, 1983). (Matthews, J., concurring).
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automatically trump another relatively compact district. There are other concerns to take
into account, particularly the Voting Rights Act.
F. Voting Rights Act

The Board uses the Voting Rights Act as a justification for the configuration of
House District | and House District 37. The Plaintiffs argue this is absurd with regard to
House District 1, as it is not an “effective” or “influence” district and the closest
“effective district” is House District 38 which is separated by at least one other district.
The Board argues that population from the Ester and Goldstream areas had to be added to
House District 38 in order to increase the Alaska Native VAP, affecting House District 1.

The Plaintiffs argue that House District 37 can be drawn in a more compact
manner, which will also increase the Native Voting Strength. They also point to the fact
that Dr. Handley is unable to say what the minimum level of Alaska Native VAP that
would be effective in that areca. The Board argues the goal was to increase the Alaska
Native VAP in House District 36 so the Alaska Peninsula could be paired with Kodiak to
form an effective Senate district.*

House District 1

As the court noted earlier, it finds the allegations regarding Mr. Holm’s political
motivation speculative and unpersuasive. That, however, does not end the matter. The
debate over compactness, particularly compactness in an urban area, is difficult because

sufficient population generally exists to meet quotidian requirements. In the Hickel era

¥ Since the court ultimately holds that House Districts 1 and 37 are not compact, the burden is on the
Board to show that they are justified by the Voting Rights Act.
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the Alaska Supreme Court found the “Oosik appendage™ offensive; that district was in
the Wasilla area. More recently, in the 2001 redistricting case, the Alaska Supreme Court
did focus on population deviation in the Anchorage bowl. However, as noted above, the
2001 redistricting case does not eliminate scrutiny of such appendages, much less
minimize scrutiny. It is obvious that compact districts are more easily achieved in urban
areas precisely because of the available population. So focus on an appendage, rather
than an esoteric exercise of the relative values of homoousian versus homoiousian
doctrines, is a real and practical analysis impacting voting districts.

The court finds that House District 1 is not compact. House District 1 does have
an appendage on the far western tip. This appendage goes so far as to extend beyond the
Fairbanks City limits. While the Board argues that it was drawn this way in order to
achieve equal population, the court does not find this argument persuasive. Rather the
court finds this finger is more akin to the dread “Oosik district.” The court notes that
while it is acceptable that the district is different from Board Options 1 and 2, the court
still concludes that western appendage makes House District 1 non-compact.

House District 2

The court finds that Board member Holm’s effort to combine the Eielson Base
with the North Pole resulted in an odd, non-compact shape. Although the “corridor”
aspect of the district along the Richardson Highway may not have the same concerns of
highway districts in the contiguous states, it is troubling. But perhaps most troubling is
the large incursion into Proclamation House District 1 that the Board found necessary in

order to join Eielson Air Force Base with North Pole, not for Voting Rights Act
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requirements, but for socio-economic reasons. This is even more troublesome given the
fact that areas traditionally part of urban Fairbanks are separated from Fairbanks and
arcas, such as around Badger Road, are separated from the rest of the North Pole
community. Separating the Eielson farm projects from House District 2 magnifies the
lack of compactness by creating a large U shape in House District 6 that engulfs the
southern half of House District 2.
The court finds that House District 2 is not compact.
House District 37
The court notes that House District 37 is not compact for many of the same reasons
why 1t 1s not contiguous. House District 37 divides the geographic and cultural unity of
the Aleutians by combing the western Aleutians with Bethel-area communities hundreds
of miles north. House District 37 expanses nearly 800 miles over the Bering Sea between
Nunivak Island and Attu and expanses 500 miles between the Kuskokwim delta and
Unalaska.
The court finds that House District 37 is not compact.
G. Conclusion
Based on the foregoing facts and authorities the court finds as follows:
l. Proclamation House Districts 1, 2, and 37 are not compact under the
Alaska Constitution.
2. No Voting Right Act justification for deviation from the compactness

requirement has been asserted for House District 2.
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3. The burden is on the Board to adduce evidence at trial to justify deviation
from the constitutional requirement of compactness for House Districts | and 37.
4. A global order will issue next week summarizing the impact for trial of the

orders on contiguity and compactness.

DATED at Fairbanks, Alaska, this 23" of December

e LI

Michael P. McConahy N
Superior Court Judge

Notice Regarding Reconsideration
Given the expedited process and the impending trial on the merits, timelines are
necessary for reconsideration motions. Therefore any motion for reconsideration of this
order must be filed and served no later than noon on 30 December 201 I. Responses will
be allowed without further order and must be filed and served no later than noon on 3
January 2012, 1f no order is issued by this court by the close of business on 6 January
2012 then any motion for reconsideration shall be deemed denied.
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

FOURTH JUDICIAL DISTRICT AT FAIRBANKS

INRE: 2011 REDISTRICTING CASES: )

Case No. 4FA-11-2209C]

Order on the Contiguity of House District 37

A. Motion Practice Background

The Riley/Dearborn Plaintiffs filed a motion for partial summary judgment on 5§
December 2011 that House District 37 is not contiguous under the Alaska Constitution.
The Board opposed the motion on 13 December 2011. The Plaintiffs replied on 15
December 2011. Oral argument, requested by the Plaintiffs, was held on 22 December
2011.

B. Preliminary Comments on the Case

Interestingly the Aleutians were “settled” from cast to west,’ specifically from
the Siberian coast. From a North American perspective, the Aleutian Islands stretch

westward from the Alaska Peninsula towards the Kamchatka Peninsula, demarking the

"“Settle™ is used in this context solely to describe western contact with the Aleutian Islands. It in no wise
suggests the people who inhabited this land for thousands of years were “discovered” by the Russians.

*“East” and “west” become confused where the 180™ degree of longitude intersects the subject area.
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Bering Sea and the Gulf of Alaska. The uniqueness of the area is reflected in the
observations of early Russians:

As you sail eastward from the shallow, often ice-locked, reef-
enclosed Sea of Okhotsk on the Siberian coast and first sight the Aleutian
Islands you are struck at once by the fantastic desolation of the seascape.
The westernmost Aleutians rise from the restless, repellant, slate-gray seas
like crags in Doré etchings, twisted and tortured beyond belief in
testimony of their violent volcanic origin, and warning the mariner to keep
his distance from their concealed sawlike teeth, white with the droppings
of the millions of seabirds that forever wheel and cry in the surrounding
musts like lost children. You realized then, that this is of a pattern with the
Asiatic coast; Japan has its earthquakes and Kamchatka its smoking peaks,
but here the process of formation seems to go on still.

Then, in spite of the fact that the drift ice from the Arctic lies but a
few miles to the north, you notice the warmth. On one side of the
Aleutians lies the Bering Sea, on the other the Pacific - or- rather Kuro
Siwa, the Japan Current. The Aleutians are a gigantic boom that keeps
them apart. The Current sweeps up from near the Equator on a slow,
cosmic swirl past the Japanese Empire, turns along these Aleutians and
warms them, turns again along the mainland to California, where it makes
it last turn to gather warmth to carry north.

As you continue to sajl castward, the impression of terrible
newness passes somewhat as larger and larger islands appear with green
and russet lichens covering the highlands, which soon assume the aspect
of mountains. Then, the forefront of Alaska Peninsula, the beginning of
the mainland, comes slowly into view. Here are some of the most
awesome heights of the world, mountains and glaciers fronting the sea and
giving way to gigantic bays and inlets, fringed by incredible forests and
filled with the thunder of cataracts that forever drain the snows fields in
the distance. However, the familiar fogs and mists remain, and the rain
continues to fall.?

The above quote certainly 1s the most beautiful piece of prose to grace the several

orders in this case. It is quoted not only for its beauty, but also to establish a point of

P Lord of Alaska, Hector Chevigny, Foreward (Viking Press, 1943).
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reference for the analysis that follows. The point of the motion is whether House District
37 passes or fails constitutional muster under the single issue of contiguity.

Summary judgment is appropriate when there is no genuine issue as to any
material fact and the moving party is entitled to judgment as a matter of law.* In
determining whether there is a genuine issue of material fact, all “reasonable inferences
of fact from proffered materials must be drawn against the moving party ... and in favor
of the non moving party.™ “Once the moving party has established a prima facie case,
the non-movant is required, in order to prevent the entry of summary Jjudgment, to set
forth specific facts showing that he could produce admissible evidence reasonably
tending to dispute or contradict the movant's evidence, and thus demonstrate that a
material issue of fact exists.” Mere assertions of fact in pleadings and memoranda
cannot raise genuine issues of fact.’

Proclamation House District 37 separates the Western Aleutians from the Eastern
Aleutians. It also severs the Western Aleutians from its ancient and intimate connection
with a northern rain forest that continues past a barren glacier region on the mainland,
from the Bay of Yakutat south to the Columbia River. Yet the Western Aleutians are

included in a House District with Bethel on the Kuskokwim delta. The Aleutian Islands

* Alaska R. Civ. P. 56,

" Kiester v. Humeana Hosp. Alaska. Inc., 843 P.2d 1219, 1227 (Alaska 1992} (quoting Sea Lion Corp. v Air
Logistics of Alaska, 787 P24 109, 116 {Alaska 1990},
p E 7z

C Phithin v, Matanuska—-Susitng Borough, 991 P.2d 1263, 1265-66 (Alaska 1999) (quotations omitted}).
"Lord v. Wilcox, 813 P.2d 656, 658 n. 4 (Alaska 1991) (citing State, Dep't of Highways v. Green, 586 P.2d
595,606 n. 32 (Alaska 1978)). Nor can unverified pleadings be relied on. See Jennings v. State, 566 P.2d
1304, 1309-10 (Alaska 1977,
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are a rare geographic instance where the Alaska Supreme Court took sua sponte notice of
contiguity.® For reasons noted below, Proclamation House District 37 does not pass
Alaska constitutional muster regarding contiguity. The decision set forth below is based
upon the evidence adduced by the parties in support of their respective positions as well
as the extensive Board record required to be filed both with the trial and supreme court.’

C. General Arguments

The Plaintiffs contend House District 37 is not contiguous under the Alaska
Constitution."” The Board argues that House District 37 is contiguous under the Alaska
Constitution. The Board also argues the Voting Rights Act required it to split the
Aleutian Chain.

D. Standard of Review

Groh v. Egan'! established, and Carpenter’” reaffirmed, the standard of review
that we apply in exercising our Jurisdiction to review reapportionment decisions under

13

Alaska Constitution article VI, section 11:

¥ Hickel v. Southeast Conference, 846 P.2d 38, 54. 61 (Alaska, 1992).

’ Alaska R. Civ. P. 90.8(d). A summary of the extensive Board Transcript will be incorporated into the
post-trial findings.

" The court notes that Plaintiffs also filed a motion for partial summary judgment that House District 37 is
not compacton 5 December 2011,

e . - - S A o g
© Groh v Egan, 526 P.2d 863 (Adaska, 1974

" Carpenter v, Hammond, 667 P.2d 1204 (Alaska, 1983).
" Alaska Const. art. VL § 11, provides in pertinent part: Application to compel correction of any error in
redistricting must be filed within thirty days following the proclamation. Original jurisdiction in these
matters is hereby vested in the superior court. On appeal, the cause shall be reviewed by the supreme court
upon the law and the facts.
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[t cannot be said that what we may deem to be an unwise choice of any
particular provision of a reapportionment plan from among several
reasonable and constitutional alternatives constitutes ‘error’ which would
invoke the jurisdiction of the courts.

We view a plan promulgated under the constitutional authorization of the
governor to reapportion the legislature in the same light as we would a
regulation adopted under a delegation of authority from the legislature to
an administrative agency to formulate policy and promulgate regulations.
We have stated that we shall review such regulation first to insure that the
agency has not exceeded the power delegated to it, and second to
determine whether the regulation is reasonable and not arbitrary. Of
course, additionally, we always have authority to review the
constitutionality of the action taken, but we have stated that a court may
not substitute its judgment as to the sagacity of a regulation for that of the
administrative agency, and that the wisdom of a given regulation is not a
subject for review.

In short, our review is meant to ensure that the reapportionment plan is not
unreasonable and is constitutional under article VI, section 6 of Alaska's
constitution. '

E. Contiguity

The mandate for redistricting of election districts is set forth in Article VI, Section
6 of the Alaska Constitution, which states:

The Redistricting Board shall establish the size and area of house districts,
subject to the limitations of this article. Each house district shall be formed
of contiguous and compact territory containing as nearly as practicable a
relatively integrated socio-economic area. Each shall contain a population
as near as practicable to the quotient obtained by dividing the population
of the state by forty. Each senate district shall be composed as near as

" Kenai Peninsula Borough v. State, 743 P.2d 1352, 1358 {Alaska, 1987). The Plintiffs argue that
because this is a constitutional issue, the court should exercise s independent judgment rather than
deferring to the Board. The court finds that this is a musreading of the standard. The court determines the
constitutionahity of the districts, but does not get to substifute its independent judgment for that of the
Board.  As a practical matter this means the court does not redraw the offending district. Rather, if the
Supreme Court agrees or finds some proclamation districts to be unconstitutional. then the matter is
remanded to the Board to draw districts consistent with the court’s findings. See Judge Rindner's |
February 2002 Order.
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practicable of two contiguous house districts. Consideration may be given
to local government boundaries. Drainage and other geographic features
shall be used in describing boundaries wherever possible.

Contiguity has been defined by the Alaska Supreme Court as follows:

Contiguous territory is territory which is bordering or touching. As one
commentator has noted, “[a] district may be defined as conti guous if every
part of the district is reachable from every other part without crossing the
district bqt111dary (i.e., the district is not divided into two or more discrete
picces).”"”  Absolute contiguity of land masses is impossible in Alaska,
considering her numerous archipelagos. Accordingly, a contiguous
district may contain some [emphasis added] amount of open sea.
However, the potential to include open sea in an election district is not
without limits. If it were, then any part of coastal Alaska could be
considered contiguous with any other part of the Pacific Rim. To avoid
this result, the constitution provides the additional requirements of
compactness and socio-economic integration. '’

The Alaska Supreme Court previously addressed a plan that split the Aleutian
Islands in the 1990 redistricting process. The 1990 plan separated Adak, Shemya and
Attu from the rest of the Aleutian Islands and paired it with the Wade Hampton Census
area.'” The Alaska Supreme Court held,

The Board's plan divides the Aleutian Islands between two districts. The
castern Aleutians are in District 39, and the western Aleutians in District
37. On its face this severance violates the contiguous territory
requirement of article VI, section six of the Alaska Constitution.'
Although the parties did not raise this issue, the separation of the Aleutian
Islands is so plainly erroneous that we address the issue sua sponte. Thus,
in exercise of our authority under article IV, section two of the Alaska

" Grofman, Criteria for Districting: A Social Science Perspective, 33 UCLA L Rev. 77, 84 (1985},

Y Hickel v Southeast Conference, 846 P24 38, 45 {Alaska. i 992).

"I, at 70,

" The Alaska Supreme Court in their order of remand, noted that the Aleutians must be Joined together in
one district unless their separation is mandated by federal law. Since the federal law did not mandate their
separation, the contiguous territory requirement of the Alaska Constitution controlled.
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Constitution, we hold that the separation of the Aleutian Islands into two
districts violates article VI, section six of the Alaska Constitution.'”

The Alaska Supreme Court ordered: “Thus unless the severance of the Western
Aleutians from the Eastern Aleutians is mandated by federal law, the areas must be
- . co 30
Jomed in one district.

The plan was remanded back to the trial court, who appointed three masters to
redraw the plan based on the Supreme Court’s mandates and guidelines.”’ The masters

rejoined Adak with Attu, since it was possible to keep the Aleutians together and stil]

comply with the Voting Rights Act.?

F. House District 37

House District 37 includes Bethel, the Kuskokwim delta, Nunivak Island, Saint
Matthew Island, the Pribilof Islands, and all the western Aleutian Islands.

The Plaintiffs argue House District 37 violates the contiguity requirement in two
ways. First, the Proclamation Plan separates the Aleutian Islands between two districts.
House District 37 includes all islands of the Aleutian Chain west of Unimak Pass and
House District 36 includes all islands of the Aleutian Chain east of Unimak Pass.
Second, there is no contiguity via land between the western Aleutians and the remainder

of the district. Rather, the contiguity between the two parts of the district is hundreds of

Y Hickel v Southeast Conference, 846 P.2d 38, 54 (Alaska, 19923,
T ld at 28,61,
I at 38,62,

1.

~J

Id at 38,
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miles of open water across the Bering Sea. The Plaintiffs point out that the Hickel Court
cautioned, “The potential to include open sea in an election district is not without
limits.”*’ The court agrees there is a limit to the inclusion of open sea in a district. Here
Bethel is the commercial, governmental, and political center of the proposed district.
Without gainsaying its vibrant connection to the sea by the Kuskokwim River, the fact is
Bethel is over 1,000 miles away from Attu. By any measure, this is more than “some
amount of open sea.”

The Board argues the split of the Aleutians is necessary to comply with the
Voting Rights Act. The Board argues it took a “hard look™ at other options that did not
split the Aleutian Chain. The Board points to two alternative plans it considered, the “TB
Plan™** and the “PAME Plan”® that would have kept the Aleutian Chain together, but

failed for other reasons.® The Board states it ultimately split the Aleutian Chain in order

P 1d. at 54,

* The “TB Plan” changed the historical makeup of House District 40 and divided the North Slope Borough
and the Northwest Arctic Borough into separate districts. This plan was ultimately abandoned by the Board
due to concerns raised by the Alaska Native community that some of the districts, particularly the newly
configured North Slope district would not offer the ability to elect Alaska Native-preferred candidates of
choice due to the Alaska Native VAP percentage, the lack of registered Alaska Native voters and low voter
turnout in the area. The court has already determined that the Board may take into account whether
minority incumbents are paired with other incumbents under the Voting Rights Act. See the court’s |2
December 2011 Order Denying Petersburg's Motion for Partial Summary Judgment on C ompactness and
Granting the Board’s Cross Motion for Summary Judgment on Compactness.

* The “PAME™ Plan was rejected due to concerns about the inclusion of a Senate District that combined
Kodiak with Bethel, The major problen with this configuration is that it paired Alaska Native incumbent
Senator Lyman Hoffman with the current Senate president Gary Stevens. The court has already determined
that the DOJ looks at whether the Board took 1nto account comments from the Alaska Native community
when drawing the plan. See the Court’s 12 December 2011 Order Denying Petersburg’s Motion for Partial
Summary Judgment on Compactness and Granting the Board's Cross Motion for Summary Judgment on
Compactness.

* The court notes that Board Options 1 and 2 do not spht the Aleutian Chain,
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to avoid a Bethel/Kodiak Senate District while at the same time creating a house district
in Southwest with an Alaska Native VAP percentage high cnough to exceed the VAP of
Senate District C in the Benchmark Plan and maintain an “effective” senate district. The
Board argues that it did not come up with the plan of splitting the Aleutians on their own
and that a number of private party plans also did so.%’

The Board finally argues that Alaska’s unique geography is at play, as the
Aleutian Islands occupy an area of 6,821 square miles and extend westward from the
Alaska Peninsula about 1,200 miles. The area also includes the islands of Saint Paul and
Saint George, which are essentially “suspended” almost halfway between the tip of the
Aleutian Chain and the closest section of the mainland, which the Board states it included
in House District 37 for the specific purpose of maintaining contiguity. The Board
ultimately argues that House District 37 is contiguous.?®

The Alaska Supreme Court held without qualification in Hickel that the separation
of the Aleutian Chain is so “plainly erroneous” that it must be joined unless the split is
mandated by federal law. While contiguity by water is accepted in Alaska, the court

agrees with the Plaintiffs that this pushes the limits. While the court agrees with the

e
" The Board points out that the ENSB, who raised the issue in their complaint, also submitted a plan that
split the Aleutian Chain. The RIGHTS Coalition also submitted a plan with an Aleutian sphit. There was
also a plan entitled the Begich Split Aleutian Plan.

VE . . CetTrr - B P . . . B
* The Board also requested summary judgment, noting, “While the dispositive motion deadline in this case
has passed, under Rule 56(c) summary judgment is can be granted against the ‘moving party’ without the
need for a cross-motion ‘where appropriate”.”
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Board that Alaska’s unique geography is an issue here, this unique geography is not new
and this court cannot ignore Alaska Supreme Court precedent.””

However, the court recognizes that it is possible that a split in the Aleutian Chain
is required by the Federal Voting Rights Act under the current population statistics. The
Board has cited factors that made it particularly hard to comply with the Voting Ri ghts
Act.” Those factors may not have been at play twenty years ago when Hickel was
decided. The court also understands that the Board needed to achieve certain Alaska
Native population numbers in order to comply with the Voting Rights Act.’! The Board
also is allowed to look at other factors for preclearance under the Voting Rights Act, such
as the pairing of Alaska Native incumbents and the extent the Board took into account
input from the Alaska Natjve community. The court also notes that the Board points to
other private party plans that also split the Aleutian Islands, further demonstrating that an

Aleutian Chain split might be the only solution.

* The Board agued at oral argument that a Kodiak/Southeast Senate Pairing was allowed in Hickel,
however, there is no requirement that senate districts be contiguous. Hickel v. Southeast Conference, 846
P.2d 38, 73 (Alaska, 1992).

' The Board cited the following factors that made it particularly difficult to comply with the Voting Rights
Act: (1) under-population of Benchmark Alaska Native Districts; (2} lack of Alaska Native population
concentrations adjacent to the Benchmark Alaska Native Districts and (3) the inability to create Moty
districts in urban Alaska,

" The court is concerned with the inference by the Plaintiffs that the Board's Voting Rights Act expert
cannot determine what minimum percentage Alaska Native VAP is required to maintain District 37 as an
“effective district.”
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The court is cognizant that while it looks at the constitutionality of each district
individually, each district impacts the next. House District 37 is an “effective district™?
under the Proclamation Plan. [t is also directly underneath House District 38, which is
also an “effective district” under the Proclamation Plan. The court has previously ruled
that District 38 is not socio-economically integrated, and the Board will have the burden
of proving at trial that its composition was required in order to comply with the Voting
Rights Act.™

Conclusion

The court concludes that House District 37 is not contiguous under the Alaska
Constitution. The burden will be on the Board at trial to show that the geographic
configuration of House District 37 is necessary under the Voting Rights Act. The
Plaintiff’s Motion for Partial Summary Judgment that House District 37 is not contiguous
1s GRANTED.

DATED at Fairbanks, Alaska, this 23" of December 2011,
/”MWW

C

M\\

Michael P. McConahy
Superior Court Judge

* “Effective Districts” are districts that provide minority voters with the ability to elect candidates of their
choice to office,

** House District 38 also is relatively close to House Districts I and 2 which have also been challenged by
the Plaintiffs as being non-compact,

In Re 2011 Redisiriciing © ases, 4FA-11-2200 Cf Page 11 of 12
£ £

Order on the Riley/Dearborn Plaintiffs’” Motion for Summary Judgment on the Contiguity of House
District 37



P
]
|
|

Notice Regarding Reconsideration

Given the expedited process and the impending trial
necessary for reconsideration motions, Therefore any motio

order must be filed and served no later than noon on 30 December 2011
be allowed without further order and must be filed and served no |

January 2012 If no order is issued by this court by the clo

on the merits, timel

n for reconsideration of this
. Responses wil]
ater than noon on 3
se of business on 6 January

2012 then any motion for reconsideration shall be deemed denied.
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

FOURTH JUDICIAL DISTRICT AT FAIRBANKS

IN'RE: 2011 REDISTRICTING CASES: )

Case No. 4FA-11-2209C]

Order on the Plaintiffs’ Motion Jor Partial Summary Judgment/Law of the Case: Benchmark

Standard

A. Motion Practice Background

The Riley/Dearborn Plaintiffs filed a motion for summary Judgment/law of the case:

Benchmark Standard. The Board filed its opposition on 16 December 2011. The Plaintiffs

replied on 21 December 2011. Oral argument, requested by the Plaintiffs, was held on 22

December 2011.

B. General Arguments

The Plaintiffs seek summary judgment that the benchmark standard was no more than

four “effective districts™' and that Section 5 under the Voting Rights Act does not require the

protection of Native Influence Districts.”

The Board argues that the benchmark standard was five “effective districts.”

' Effective districts” are districts that give Alaska Natives the ability to elect the candidate of their choice.

" Since the court ultimately concludes that the Plamtiffs have not shown that the benchmark for effective house
districts is inaccurate, it does not address the issue of influence districts.
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Summary judgment is appropriate when there is no genuine issue as to any material fact
and the moving party is entitled to judgment as a matter of law.” In determining whether there is
a genuine issue of material fact, all “reasonable inferences of fact from proffered materials must
be drawn against the moving party ... and in favor of the non moving party.” “Once the moving
party has established a prima facie case, the non-movant is required, in order to prevent the entry
of summary judgment, to set forth specific facts showing that he could produce admissible
evidence reasonably tending to dispute or contradict the movant's evidence, and thus demonstrate
that a material issue of fact exists.”® Mere assertions of fact in pleadings and memoranda cannot
raise genuine issues of fact.’

C. Benchmark Standard

Dr. Handley, the Board’s Voting Rights Act expert, ultimately advised the Board that the
benchmark was five effective house districts, one influence house district and three effective
senate districts. In a 2010 election, one of the five effective house districts, Benchmark House

District 6, did not elect a native preferred candidate.” At times during the redistricting process

Dr. Handley referred to Benchmark House District 6 as an “equal opportunity district,”

¥ Alaska R. Civ. P. 56.

* Kiester v. Humana Hosp. Alaska, Inc., 843 P.2d 1219, 1222 (Alaska 1992) (quoting Sea Lion Corp. v. Air Logistics
of Alaska 787 P2d 169 116 (Alasha 1990}

> Philbin v. Matanuska-Susinnag Borough, 991 P24 1263, 1265-66 (Alaska 1999) (internal quotations omitted).
® Lord v. Wilcox, 813 P.2d 056, 658 n. 4 (Alaska 1991) (citing State, Dep't of Highways v. Green, 586 P.2d 595, 606
n. 32 (Alaska 1978)). Nor can unverified pleadings be relied on. See Jennings v. State, 566 P.2d 1304, 1309-10

(Alaska 1977).

~ The performance of a district is measured by looking at all of the elections throughout the ten year span. The non-
performance of the district in one election does not necessaily make a district ultimately ineffective.
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“influence district.” and as “not a particularly effective district now.”  Yet, Dr. Handley
ultimately concluded that Benchmark House District 6 was effective.

Both parties agree that referring to a district as “equal opportunity™ is Section 2 language
and does not apply to Section 5 under the Voting Rights Act. Both parties also agree that Dr.
Handley used the wrong language and was ultimately corrected by someone from the
Department of Justice.

However, the Plaintiffs argue that Dr. Handley’s analysis is flawed and that she should
have ultimately concluded that Benchmark House District 6 was not effective. The Board argues
that Benchmark House District 6 was effective. Dr. Handley also stated in her deposition that
someone from the Department of Justice also told her that the standard in Alaska was five
effective house districts.® It is important to note that the Plaintiffs’ expert, Dr. Arrington, also
concluded that Benchmark House District 6 was effective.’

The court finds that the Plaintiffs have not shown that Benchmark House District 6 is not
effective for Voting Rights Act purposes and further finds the Board utilized the correct number
of effective districts. While Dr. Handley may have referred to the district in an incorrect way

during her analysis, that does not prove that her conclusion is wrong. In fact her conclusion is

" Handley Depo. At96:11-22. The court need not decide hearsay issues at this point. An expert may rely on
hearsay evidence in forming an opinion that is not otherwise admissible. Evidence Rule 703; Norris v, Guatrs, 738
P.2d 344 (Alaska, 1987).

" The Plaintiffs ultimately argue that the experts “got it wrong” because their analysis does not take into account

language differences and other factors, yet the Plaintiffs admit that this is not something that these experts normally
analyze.
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supported by another Voting Rights Act expert and there are no experts that support the
Plaintiffs” argument. "
The Plaintiffs’ Motion for Summary Judgment/Law of the Case: Benchmark Standard is

DENIED.

DATED at Fairbanks, Alaska, this 23" of December 2011.

i

Michael P. McConahy
Superior Court Judge

Notice Regarding Reconsideration
Given the expedited process and the impending trial on the merits, timelines are
necessary for reconsideration motions. Therefore any motion for reconsideration of this order
must be filed and served no later than noop on 30 December 2011. Responses will be allowed
without further order and must be filed and served no later than noon on 3 January 2012. If no

reconsideration shall be deemed denied.

" “T'he Plaintiffs also argued at oral argument that House District 37 is not effective because it is not a majority

Native District. Yet, this district continues to perform as an effective district. The court notes this argument is also
ot supported by a Voting Rights Act expert and must also be rejected.
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IN'THE SUPERIOR COURT FOR THE STATE OF ALASKA

FOURTH JUDICIAL DISTRICT AT FAIRBANKS

IN'RE: 2011 REDISTRICTING CASES: )

)
)

Case No. 4FA-11-2209CT

Order on the Plaintiffs’ Motion Jor Summary Judgment: In validity of House District 38

A. Motion Practice Background

The Riley/Dearborn Plaintiffs filed a motion for summary judgment: Invalidity of House
District 38. The Board filed its opposition on 16 December 2011. The Plaintiffs replied on 21
December 2011. Oral argument, requested by the Plaintiffs, was held on 22 December 2011.

B. General Arguments

The Plaintiffs seek summary judgment that House District 38 is not justified by the
Voting Rights Act. The Plaintiffs argue that the Board did not make adequate findings to justify
House District 38. The Plaintiffs request the court remand the case back to the Board to make
findings that would allow meaningful judicial review.

The Board contends that House District 38 is justified by the Voting Rights Act. The
Board argues that it did make appropriate and legally sufficient findings in the Board Record and

Proclamation Report that the Voting Rights Act required the configuration of House District 38.
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Summary judgment is appropriate when there is no genuine issue as to any material fact
and the moving party is entitled to judgment as a matter of law.' In determining whether there is
a genuine issuc of material fact, all “reasonable inferences of fact from proffered materials must
be drawn against the moving party ... and in favor of the non moving party.”™? “Once the moving
party has established a prima facie case, the non-movant is required, in order to prevent the entry
of summary judgment, to set forth specific facts showing that he could produce admissible
evidence reasonably tending to dispute or contradict the movant's evidence, and thus demonstrate
that a material issue of fact exists.” Mere assertions of fact in pleadings and memoranda cannot
raise genuine issues of fact.*

C. Voting Rights Act

The court has already ruled that House District 38 is not socio-economically integrated.’
The parties have already stipulated and the court has agreed that the Board has the burden of
proving that the configuration of House District 38 was required by the Voting Rights Act.’®
Both parties have made conclusory statements that House District 38 either Is or is not required
by the Voting Rights Act. Neither party has proven their argument by specific facts or

admissible evidence. There is clearly a genuine issue of material fact whether House District 38

' Alaska R. Civ. P. 56.

* Kiester v. Humana Hosp. Alaska, Inc., 843 P.2d 1219, 1222 (Alaska 1992) (quoting Sea Lion ¢ ‘orp. v. Air Logistics
of Alaska, 787 P.2d 109, 116 (Alaska 1990)).
" Philbin v. Matanusha Susitna Borough 991 P.2d 1263, 1265 66 (Alaska 1999) (quotations omitted),

* Lord v. Wilcox, 813 P.2d 656, 658 n. 4 (Alaska 1991) (eiting State, Dep't of Highways v. Green, 586 P.2d 595, 606
n. 32 (Alaska 1978}). Nor can unverified pleadings be relied on. See Jennings v. State, 566 P.2d 1304, 1309-10
{Alaska 1977).

¥ See the court’s 25 October 201 ] Order.

® See the court’s 23 December 201 I Order.
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is required by the Voting Rights Act. This issue will proceed to trial.  Summary Judgment is
DENIED.

D. Findings by the Board

The Plaintiffs argue that the Board did not make adequate findings regarding House
District 38. The Board argues that it did. There is clearly a genuine issue of material fact as to
whether there are adequate findings to support the configuration of House District 38. If at trial
the court finds that the Board did not make adequate findings, the court will have the option of
remanding the case back to the Board to make adequate findings. However, as stated earlier, the
burden is on the Board to prove that House District 38 is required by the Voting Rights Act. If
the Board’s findings are inadequate for judicial review, they will not have met their burden.

The Board’s Motion for Summary Judgment: Invalidity of House District 38 is DENIED.

. At el . rd
DATED at Fairbanks, Alaska, this 23" of December 2011. /’//“‘\

—
— i
MiMcConahy

Superior Court Judge

Notice Regarding Reconsideration
Given the expedited process and the impending trial on the merits, timelines are
necessary for reconsideration motions. Therefore any motion for reconsideration of this order
must be filed and served no later than noon on 30 December 2011 Responses will be allowed
without further order and must be filed and served no later than noon on 3 January 2012, If no
order is issued by this court by the close of business on 6 January 2012 then any motion for
reconsideration shall be deemed denied.
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IN'THE SUPERIOR COURT FOR THE STATE OF ALASKA

FOURTH JUDICIAL DISTRICT AT FAIRBANKS

INRE: 2011 REDISTRICTING CASES: )
)
)

Case No. 4FA-11-2209CT

Order on the Plaintiffs’ Motion Summary Judgment: Invalid Process

A. Motion Practice Background

The Riley/Dearborn Plaintiffs filed a motion for summary judgment: invalid
process. The Board filed its opposition on 16 December 2011. The Plaintiffs replied on
21 December 2011. Oral argument, requested by the Plaintiffs, was held on 22
December 2011.

The decision set forth below is based upon the evidence adduced by the parties in
support of their respective positions as well as the extensive Board record required to be
filed both with the trial and supreme court.’

B. General Arguments

The Plaintiffs contend that the 2011 Final Plan for the redistricting of Alaska’s

legislative districts adopted by the Board is invalid because the Board followed an invalid

" Alaska R. Civ. P. 90.8(d). A summary of the extensive Board Transcript will be incorporated into the
post-trial findings.
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process in developing the plan. The Plaintiffs ultimately argue that the Board did not
attempt to draft a plan that complied with the Alaska Constitution prior to pursuing other
alternatives.  The Plaintiffs ask the court to remand the matter back to the Board to
undertake the correct process that they argue is mandated by a footnote in Hickel.

The Board does not deny that it started by drawing the minority districts, on the
advice of their Voting Rights Act expert, Dr. Handley. The Board argues that the
Plaintiffs take the footnote in Hickel out of context and argue that the language does not
create a “mandate” that a certain methodology be followed. The Board also argues that it
1s free to adopt its own procedures. The Board additionally argues that the Board in
Hickel was under a completely different timeline,” so even if the process were mandated,
it is no longer good law given the shortened timeline under the 1998 amendments to
Article VI, Section 10.*

The Plaintiffs rely on the following footnote from Hickel that the Board 1$

required to look at the Alaska Constitution first,

“Our conclusion underscores the error in the Board's methodology in
reconciling the requirements of the Voting Rights Act with the
requirements of the Alaska Constitution. The Board was advised to expect
that any challenges to the reapportionment plan would come under the

* The Plaintiffs also argued at oral argument that the Alaska redistricting cases always go to court because
the Board always fails to start with the Alaska Constitution.

" As amended in 1998, Article VI, Section 10 of the Alaska Constitution required the Board to adopt a
proposed plan or plans within thirty days of recetving the official census report, to then hold hearings on
those proposed plans, and ro adopt a final plan within ninety days of receiving the census reports. Former
Article VI, Section 10 required the Board to adopt a proposed plan and submit it to the governor within
ninety days of receiving census data: the governor then had an additional ninety days during which he
could notity the Board's proposal and issue the final proclamation of redistricting. No public hearings were
required. The Plaintiffs argue that the Board had time to start with the Alaska Constitution because they
were able to create two board option plans.

* The Board also argued that other private groups drawing plans also started drawing the Alaska Native

districts first,
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newly amended section 2 of the Voting Rights Act. Consequently, the
Board accorded minority voting strength priority above other factors,
including the requirements of article VI, section 6 of the Alaska
Constitution. This methodology resulted in proposed district 3, a district
which does not comply with the requirements of the Alaska Constitution,
However, proposed district 3 s not required by the Voting Rights Act,
either.

Article VI, cl. 2 of the United States Constitution provides that “This
Constitution, and the laws of the United States which shall be made 1n
pursuance thereof ... shall be the supreme law of the land....” Thig
mandates that provisions of state law, including state constitutional law,
are void if they conflict with federal law. To the extent that the
requirements of article VI, section 6 of the Alaska Constitution are
inconsistent with the Voting Rights Act, those requirements must give
way. However, to the extent that those requirements are not Inconsistent,
they must be given effect. The Voting Rights Act need not be elevated in
stature so that the requirements of the Alaska Constitution are
unnecessarily compromised.

The Board must first design a reapportionment plan based on the
requirements of the Alaska Constitution. That plan then must be tested
against the Voting Rights Act. A reapportionment plan may minimize
article VI, section 6 requirements when minimization is the only means
available to satisfy Voting Rights Act requirements.”

The court agrees with the Board. The court does not find that the footnote in
Hickel created a mandate or a claim for invalid process. The Hickel Court discussed the
principal that even though the Federal Voting Rights Act ultimately trumps the Alaska
Constitution when there is a conflict, the requirements under the Alaska Constitution may
not be compromised unless it is actually required. The court has previously ruled that
House District 38 violates the Alaska Constitution.” The burden is on the Board to show

that the configuration of the district is required by the Voting Rights Act. If the Board

Y Hickel v Southeast Conference, 846 P.2d 38,501 nt. 22 (Alaska, 1992).
® See the court’s 25 Getober 2011 Order,
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cannot prove that the Voting Rights Act required the configuration of House District 38,
the plan will be remanded back to the Board. This is the exact same approach the Hickel
Court and the 200] Redistricting Court used when they concluded that districts violated
the Alaska Constitution. The court finds that the Plaintiffs request to remand the entire

plan back to the Board to start over is impractical and unnecessary.

The Plaintiffs’ Motion for Summary Judgment: Invalid Process is DENIED.

DATED at Fairbanks, Alaska, this 23™ of December 2011.

R o——

Michael P. McConahy \
Superior Court Judge ~

Notice Regarding Reconsideration
Given the expedited process and the impending trial on the merits, timelines are
necessary for reconsideration motions. Therefore any motion for reconsideration of this
order must be filed and served no later than noon on 30 December 2011. Responses will
be allowed without further order and must be filed and served no later than noon on 3
January 2011. If no order is issued by this court by the close of business on 6 January
2011 then any motion for reconsideration shall be deemed denied.

InRe 201/ Redistricting Cases, 4FA-11-02209 (] Page 4 of 4

Order on the Plaintiffs” Motion for Summary Judgment: Invalid Process



IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

FOURTH JUDICIAL DISTRICT AT FAIRBANKS

INRE: 2011 REDISTRICTING CASES: )

—_— )
Case No. 4FA-11-2209C]
Order Regarding the Layw of the Case and the Splitting of the Excess Population of the
Fairbanks North Star Borough

A. Motion Practice Background

The Riley/Dearborn Plaintiffs filed a motion for partial summary judgment' and
the law of the case on 5 December 2011 that the Board split the excess population of the
Fairbanks North Star Borough (“FNSB”) between two districts, and therefore, the Board
has the burden of proof to establish that such decisions are hecessary for legitimate, non-
discriminatory purposes. The Board filed its limited non-opposition on 16 December
2011. The Plaintiffs replied on 20 December 2011 Oral argument was held on 22

December 2011,

B

' While the Plaintiffs have used the words “summary judgment,” the court agrees with the Board that this is
a motion regarding the law of the case and has treated if as such,
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The decision set forth below is based upon the evidence adduced by the parties in
support of their respective positions as well as the extensive Board record required to be
filed both with the tria] and supreme court.”

B. General Arguments

The Plaintiffs contend that the Board split the excess population of the FNSB
between two districts and therefore, the Board has the burden of proof to establish that
such decisions are necessary for legitimate, non-discriminatory purposes. The Plaintiffs
additionally argue that based on the court’s previous ruling that House District 38 is not
socio-economically integrated, the Board has the burden of proof to show a legitimate
non-discriminatory reason for why House District 38 is not - socio-economically
integrated.’

The Board agrees that the burden of proof is on the Board to provide legitimate,
non-discriminatory reasons for the splitting of the excess population of the FNSB
between two house districts and the deviation from the $0C10-economic integration

standard of the Alaska Constitution for House District 38.

C. Excess Population

The Alaska Supreme Court has addressed the issue of excess population of

boroughs as follows:

* See Alaska R. Civ. P. 90.8(d). A summary of the extensive Board Transcript will be incorporated into the
post-trial findings,

* The Plaintiffs filed a motion for partial summary judgment that House District 38 is not socio-
cconomically integrated.  The court granted the motion in part on 25 October 2011,
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“We recognize that it may be necessary to divide a borough so that its
excess population is allocated to a district situated elsewhere. However,
where possible, all of a municipality's excess population should g0 to one
other district in order to maximize effective representation of the excess
group.® This result is compelled not only by the article V1, section 6
requirements, but also by the state equal protection clause which
guarantees the right to proportional geographic representation,”™

Each district created by the Board must contain a population as near as practicable
to the quotient obtained by dividing the population of the state by 40. The ideal district
based upon the 2010 census consists of 17,555 residents. According to the U.S. Census
Data, the FNSB has a population 97,581 residents. The Board’s plan created five house
districts (Districts 1-5) wholly within FNSB’s boundaries and divided the excess
population between two other districts (District 38 and 6).

In its report accompanying the proclamation, the Board stated the following with
respect to District 38 and FNSB’s excess population:

“Compliance with the federal Voting Rights Act had ripple effects across
the state. Population from rural areas had to be combined with population
from urban areas to allow for the creation of Alaska Native districts. For
example, in order to bring House District 38 to within constitutional one-
person one-vote standards, it had to pick up population from the more
rural areas of the Fairbanks North Star Borough. As a result, the excess
population in the Fairbanks North Star Borough had to be split across two
districts rather than placed into a single district, because District 38 could
not absorb all of Fairbanks excess population and still maintain the
necessary Alaska Native voting age population required by the federal
Voting Rights Act. The balance of the Fairbanks North Star Borough’s

4 g g N . sy . . - A .

Dividing the municipality's excess population among a number of districts would tend to dilute the
effectiveness of the votes of those in the excess population group. Their collective votes in a single district
would speak with a stronger voice than if distributed among several districts.

* Kenai Peninsula Borough v. State, 743 P.2d 1352, 1369, 1372-73 (Alaska 1987) (stating that a primary
indication of intentional discrimination against a geographic region was a lack of adherence to established
political subdivision boundaries).
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remaining excess population was placed into House District 6, which
- . . . . sof
closes resembles the configuration of House District 12.7°

Since the parties agree and have the cited the correct law of the case regarding
excess population, the court grants the Plaintiff’s motion with respect to this point.

D. Socio-Economic Integration of House District 38

The parties correctly agree that the Board has the burden to provide legitimate,
non-discriminatory reasons for its configuration of House District 38, While there is
some minor argument over the language used, the court finds that this 1s merely
semantics and does not affect the Board’s burden or the law of the case. The court ruled
on 25 October 2011 that “House District 38 does not comprise a relatively integrated
socio-economic area within the meaning of Article VI, Section 6 of the Alaska

Constitution.”

The Plaintiffs’ Motion on the Law of the Case is GRANTED.

DATED at Fairbanks, Alaska, this 23" of December 201 1.

Michael P. McConahy
Superior Court Judge

* The Plaintiffs note that the Board was instructed that, “In the event the Board determines it is necessary to
split a borough’s excess population due to other legal requirements, the Board should make a record to
support that its decision was the result of legitimate, non-discriminatory process.” ARB00005934-5939.
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Notice Regarding Reconsideration
Given the expedited process and the impending trial on the merits, timelines are
necessary for reconsideration motions. Therefore any motion for reconsideration of this
order must be filed and served no later than noon on 30 December 201 1. Responses wil]
be allowed without further order and must be filed and served no later than noon on 3
January 2012, If no order is issued by this court by the close of business on 6 January

2012 then any motion for reconsideration shall be deemed denjed.
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Appendix B
Board Adopted Plan (Proclamation Plan) (Exhibit J1)
Proclamation Plan (Close up of Fairbanks (Exhibit J2)
Board Option 1 with Alternatives (Exhibit J8)
Board Option 2 with Alternatives (Exhibit J9)
Benchmark Plan (Amended Final Redistricting Plan) (Exhibit J5)
AFFER 9 Plan Version 1.3 (Submitted to the Board on 5/24/11) (Exhibit J19)
AFFER Version 5.81 (Submitted to the Board on 5/24/11) (Exhibit J20)

AFFR Alternative to 3-31-11 Original Plan (Submitted to the Board on 5/24/11)
Exhibit J22)

AFFR Second Adjusted Redistricting Plan (Submitted to the Board on 5/24/11)
(Exhibit J23)

Demonstration Plan (Exhibit J3)

Fairbanks North Star Borough Plan (Submitted to the on Board 5/6/11) (Exhibit
J30)

RIGHTS Plan (Submitted to the Board on 3/31/11) (Exhibit J12)
RIGHTS Plan (Submitted to the Board on 5/6/11) (Exhibit J13)
RIGHTS Plan (Submitted to the Board on 5/6/11) (Exhibit J14)
RIGHTS Plan (Submitted to the Board on 5/6/11) (Exhibit J15)

RIGHTS Plan (Submitted to the Board on 5/24/11) (Exhibit J16)

. PAME Plan (Defendant’s Exhibit T)

. TB Plan (Exhibit J31)
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